INDEX. 


ADMINISTRATORS AND EXECUTORS. 


I. 


2. 


Estate indebted to legatee, execution against him, in favor of executors, 
enjoined. Dobbs vs. Prothro et al., 14. 

Judgment against administrators which does not provide for collection 
out of property of intestate, is irregular, not void, and is amendable. 
Pryor et al., adn’ rs, et al., vs. Leonard, 136. 


. On motion to amend, administrators not heard to say that they did not 


have notice of debt, when they were served with declaration, etc. 
Loid. 


. Administrator who fraudulently converts property after death of intes- 


tate, is personally liable for fort. Bagley vs. Roberson, 148. 


. Where verdict and judgment is against ‘‘ defendant,” and execution, 


following declaration, adds word “ administrator,’ it is not inconsistent 
with the judgment, the term “administrator” being simply descripéio 
persone. Ibid. 


. Execution commanded officer to levy upon goods, etc., of N., adminis- 


trator of G., deceased, indorser; estate of deceased not subject to sale 
thereunder. Freeman vs. Binswanger, 159. 


. Where written obligation is sold at administrator’s sale as insolvent pa- 


per, maker may, by agent, purchase same with administrator’s consent. 
Sheibley vs. Hill, adm’r, for use, 232. 


. Administrator who sold and conveyed land prior to adoption of Code, 


entitled to vendor’s lien. White vs. Reviere, adm’r, 386. 


. Though widow be sole distributee of husband’s estate, all of which is 


subject to be set apart for year’s support, yet she has no authority be- 
fore it is set apart, and before administration, to deliver personal 
property to creditor of husband in payment of debt. Gouldsmich vs. 
Coleman, adm’ x, 425. . 


. Where, after such disposition of property, widow is appointed adminis- 


tratrix, she may recover same in action of trover or complaint. She is 
not estopped, as administratrix, by such prior unlawful sale. did. 


. Foreign executor who removed property to this state, and converted it 


here, and wholly failed to prosecute bill for settlement filed by him in 
state of appointment, held to account in courts of this state. Lake, 
trus., us. Hardee et al., 459. 


. Judgment against administrator in suit on bond, should be de donis pro- 


priis ; that is the character of the judgment now in question, though 
it describes defendant as administrator. J/cNulty et al., vs. Marcus, 


5°7- 


. Though it does not appear that plaintiff had obtained prior judgment, 


de bonis testatoris, before suing on bond, judgment on bond, against 
administrator alone, not void. Jdzd. 


. Maker of note bound personally, though word “ administratrix” be an- 


nexed to signature. Harrison, adm’r, vs. McClelland, 531. 


. Surrender of notes made by intestate, sufficient consideration to support 


individual note given by administratrix to creditor. bid. 
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16, Where complainants have gone behind discharge granted to executor, 
and have obtained discovery from him as to actual state of accounts, 
executor may insist upon having such actual state considered in meas- 
uring relief to which complainants are entitled in respect to another 
branch of case. Dillard et al., vs. Ellington, adm’r, 567. 

- Bonds received by legatee from executor as “ donds,’’ the jury should 
not be instructed to determine whether they were accepted as “ good 
money.” Ibid. 

. The turning over by an executor to a legatee of bonds in which money 
of estate has been legally invested, is the surrender of a trust fund, 
not a payment. 67d. 

. Where a legatee receives bonds in which funds of estate have been in- 
vested, and receipts for same as bonds, effect is to discharge executor 
from liability for funds thus invested. Jééd. 

. If bonds were securities in which executor had invested his own money, 
he cannot take credit for more than actual value of bonds at time 
legatee received them, with interest thereon. did. 

. If, during war, executor rightfully applied his own money towards pay- 
ing expenses, only entitled to credit for value of money, with interest 
thereon. did. 

. In refunding over-payments received from executor, legatee responds to 
him for such part as she received, and is not liable to co-legatee who 
received less than she did. This rule hulds when call to refund is 
after death of both legateés, and is made only upon estate of that one 
who received major part. Executor cannot be resisted as to any of 
that part by showing that estate of other legatee had been settled up 
under bill in chancery, that no claim was made or allowed for any 
difference between the two legatees in the matter of over-payments, 
and that the heirs of both were the same persons. did. 

. If legatee dies before executor’s claim for over-payments is barred, 
statute will not run against him whilst he is administrator on legatee’s 
estate. bid. 

. That administrator inventoried and returned certain property as part of 
estate of intestate, not affect right to assert that it was left in his hands 

as security for any sum which might be found due him on final settle- 
ment. did. 

Insolvent administrator not permitted to collect judgment against heir, 
which was obtained with understanding that it should simply take place 
of notes, where distributive share is largely in excess of such judgment. 
Coffee, adm’r, us. Griffin et al., 606. 


ADMISSION. See Z£vidence, 6, 42. 
ADVANCEMENT. See L£vidence, 48. 


AMENDMENT. 
1. Levy falls if execution be amended. Maury et al., ex’rs, vs. Shepperd, 
68; Williams, ex’r, et al., vs. Atwood et al., ex’rs, 190. 

2. Judgment vs. oininletentens which does not provide for collection out 
of property of intestate, is amendable. Pryor et al., adm’rs, et al., vs. 
Leonard, 136. 

3. That judgment is partially eel off constitutes no reason for not allow- 
ing amendment. did. 

4. Surety cannot prevent amendment by showing that principal was solvent 
at and after maturity of debt, and that his risk has been increased by 
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plaintiff’s /aches. He can urge his discharge as well with the irregu- 
larity corrected as with it uncorrected. Jézd. 

5. Words denoting office added to signature of justice to attachment, on 
proof that such officer was authorized to issue the same, that he had 
signed officially, and had omitted such words accidentally. Dickson 
vs. Thurmond, 153. 

6. Verdict may be amended, when returned, by separating principal and 
interest, though jury have dispersed after agreeing to the same. Co/- 
lins & Son et al., vs. Ballard. 333. 

7. Judgment at law against railroad company, amendable by adding ap- 
propriate directions forsale and for issuing execution. City of Atlanta 
us. Grant, Alexander & Co. et al., 340. 

8. Clerical error in date of tiling amendable by date of process, fortified 
by return of service. Jéid. 

g. Where plaintiff amends, court not bound to put him upon terms, or to 
exact the payment of costs. J/:Lendon vs. Frost, 448. 


ANCIENT DOCUMENTS. See £vidence, 15. 


APPEALS. See Damages, 2,5. Practicein Superior Court, 11. 


ARBITRAMENT AND AWARD. 

1. Submission to three, with power to call in fourth, not result in statutory 
award, it not being the submission of a case pending, and nothing 
showing that parties contemplated proceeding under statute. Price vs. 
Byne et al., 176. 

2. Two arbitrators, to whom verbal submission had been made as to injury 
to goods shipped over line of railroads, who were not sworn and did 
not examine any witnesses, reported in writing that, at the request of 
the parties, they had examined the flour and found it damaged $1.25 
per barrel, and that it was in such condition previous to shipment: 
Held, that such report could do no more than show the damage to the 
flour, if that. Central R. R. & Bhkg Co. vs. Rogers’ Sons, 336. 


ATTACHMENT. 

1. Words denoting office of magistrate issuing, added on motion, on proof 
that the officer was authorized ‘c issue attachments, that he had signed 
in his official capacity, and omitted such words accidentally. Dickson 
vs. Thurmond, 153 

2. Though attachment commanding seizure of defendant’s property, spec- 
ify, in general terms, of what it consists, still the officer can levy it 
only upon his property, and is not authorized to seize property of like 
kind belonging to another person, though defendant lately sold it. 
Wilson, sheriff, vs. Paulsen & Co., 596. 


ATTACHMENT FOR CONTEMPT. See Sheriffs, z, 2. 


ATTORNEY AND CLIENT. 

1. Attention of court below called to unfair representation of testimony by 
attorney, or this court will not interfere. J/ayo vs. Walden, gz. 

2. Act of 1866 authorizing creation of liens on crops, etc., to secure ad- 
vances in provisions, not cover attorneys’ fees for foreclosing same. 
Collins & Son et al. vs. Bullard 33}. 

3. Recovery of such fees cannot be had in suit at law for debt, where it 
appears from contract that fees for foreclosure were contemplated. 
1 bid. 
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4. Where defendant in 7. fa. placed claim in hands of plaintiffs’ attorney, 
with instructions to collect and to apply to f. fa., and said attorney 
collected but failed to apply as directed, plaintiffs not bound to rec- 
ognize such collection as payment to them. ease vs. Dibble & 
Bunce, 446. 

5. Attorneys rule for money collected, and not for failing to collect, not 
held to answer, on that rule, for more than sum actually collected. 
Langmade & Evans vs. Glenn et al., 525. 


AUDITOR. 

1. Exceptions to report based on matters of fact, and no evidence intro- 
duced, report sustained. <A/iter, if the exceptions turn exclusively on 
questions of law. Brinson, adm'’r,vs. Wessolowsky, adm'r ; Murphy 
et al., vs. Wessolowsky, adm’r, 142. 

2. Exceptions need not set forth evidence. White vs. Reviere, adm’r, 386. 

3- Burden of showing error is on excepting party; and, upon exceptions 
of fact, when he fails, for any cause, to convince the court, he is enti- 
tled to trial by jury, with report as prima facie evidence against him. 
Ibid. 

4. When excéptions are sufficiently specific, discussed. did. 

. Exception is too general which merely alleges error because the proof 
shows that defendant is not indebted to complainant, but that com- 
plainant is indebted to defendant. did. 

6. Auditor or master has no power to decide on demurrer to bill. 02d. 


7. After announcement of ready, too late for one of the parties to move 
for appointment of auditor. McLendon vs. Frost, 448. 

8. When, on trial of exceptions of fact to master’s report, report has been 
read to jury by excepting party, it is before them, not only as plead- 
ing, but as evidence. Dillard et al. vs. Ellington, adm'r, 567. 


g. Not error to direct jury to find for or against each exception. did. 


wn 


BAIL. See Zorts, 12, 73. 


BANKRUPT. 

1. That vendor proved claim for purchase money in bankrupt court, as 
against estate of vendee, not prevent recovery in ejectment. McA/pin 
et al. vs. Lee, 281. 

2. Injunction in bankruptcy contemplated by decisions of this court in 52 
Georgia Reports, 371, and 55 lbid., 547, is not alone perpetual in- 
junction, granted on final decree. Seligman et at., trust., us. Ferst & 
Co. et al., 562. 

3. Under facts of this case, fund in hands of receiver of state court, less 
expenses, ordered turned over to trustees in bankruptcy. did. 

4. Absolute title passed to secure debt, not divested by subsequent volun- 
tary bankruptcy of grantor, and consequent discharge from debts. 
Brooch vs. Barfield et al., 602. 

5.. Nor by his causing land to be set apart in bankruptcy as homestead ex- 
emption. did. 

6. Nor by grantees’ filing, in bankrupt court, objections to allowance of 
exemption, and an adverse adjudication thereon, they not having 
proved their debts as claims against bankrupt’s estate. did. 


BANKS. See Usury, 1; Principal and Agents, 6-12. 
BILLS OF LADING. See Negotiable Securities, 13-15. 
BONDS FOR TITLE. See Claims, 4. 
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less such court convenes within twenty days after issuing of writ, cer- 
tiorari dismissed. Southwestern R. R. Co. vs. Baldwin, 150. 
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When proceedings are had which are provided for on opening of pub- 
lic road, only county or owner of land can complain by writ of cer- 
ttorari. Writ issues to justice who presided at assessment, and not to 
county judge or to ordinary. Sum. Mac., Gra. or P. R. Co. vs. 
Deutscher Scheutzen Club, 495. 


Where owner and persons who petitioned for road, consented to refer 
to county judge the legal effect of verdict for damages, it was mere 
private arrangement, and superior court could not, on certiorari, at 
instance of petitioners, reverse action of county judge, and order road 
opened without payment of any damages. did. 


CHAMPERTY. See Contracts, 13. 


CHARGE OF COURT. 


I. 


2. 


To charge that important witness was apparently interested, was error. 
Lellyett vs. Markham, 13. 

Data sufficient to authorize charge, though there may be no direct evi- 
dence on the point. Holland vs. Long & Bro., 36. 


. Charge, as a whole, not inapplicable, the inapplicability of some parts 


not avail on general objection to the whole. Watkins vs. Paine, 50. 


. More definite and specific charge desired, attention of court should be 


called thereto by request. /dzd. 


. Charge upon case not made by pleadings, error. Fowers vs. Baker, 81. 
. Exception to charge, none taken, presumption follows that jury was 


correctly instructed. ordan vs. Ingram, 92. 


. Oral comments may be added to written request, where the court is not 


required to give the whole charge in writing. Moughon vs. State, 102. 


. Request which assumes as matter of fact that which is disputed, should 


be refused. Maguire vs. Baker et al., 109. 


. Charge which is not injurious to complaining party, no ground of new 


trial. Roberts, Dunlap & Co. vs. Graybill, 117. 


. Request to charge unauthorized by testimony, should not be given. 


Piper et al. vs. Wade, adm'’r, 223; Sheibley vs. Hill, adm’r, for use, 
232. 


. Judge may caution the jury to discriminate the evidence from all other 


statements before them. City Bank of Macon vs. Kent, 283. 


. Where counsel, demanding that the whole charge shall be in writing, , 


presents certain written requests to charge, if the requests are given 
with additions or modifications, these must also be reduced to writing, 
if counsel so require. /éid. 


. Right of court to decline to notice request which requires addition or 


modification. did. ‘ 


. Error to read and refuse requests in presence of the jury, accompany- 


ing refusal with such remarks as were prejudicial to defense. Beach 
& Co. vs. Branch, Sons & Co., 762. 


. Rule of law so general as not to be practically useful at some point 


where the case presses, need not be given in charge. Mayor etc., of 
Griffin et al. vs. Inman, Swann & Co., 370. 


. The jury having nothing to do with punishment prescribed, better prac- 


tice not to give law concerning itin charge. Russell vs. State, 420. 


. Inaccuracies in charge immaterial when verdict is fully supported by 


evidence. Larey vs. Taliaferro, 443. 


. Request properly refused, second request, substantially the same, should 


_ meet same fate. McLendon vs. Frost, 448. 








vv" a 






625 





INDEX. 





1g. Better practice not to read aloud requests to charge which court intends 
to refuse. bid. 

20. Credible, evidence which is the most, error for court to express opinion 
asto. Davantet al., ex’rs, vs. Carlton, 489. 

21. Notwithstanding overwhelming evidence of guilt, error to charge that 
jury should return verdict of guilty. Tucker vs. State, 503. 

22. Objectionable to discredit prisoner’s statement by comparing it with 
evidence and showing discrepancies. bid. 

23. Statement of legal effect of written instrument, not error. Galloway 
us. West. & At. R. R. Co., $12. 

24. Unless request is all legal and pertinent, court not bound to give any 
part. Gardner, trustee, et al. vs. Granniss, adm’r, 239. 

25. General rule given as to evidence necessary to overcome responsive an- 
swer, if more minute instructions are desired, request should be made. 
Dillard et al. vs. Ellington, adm’r, 567. 

‘ 26. Not error to instruct jury on trial of exceptions to master’s report, to 
find for or against each exception. /éid. 
















CIRCUMSTANTIAL EVIDENCE. See Criminal Law, 25, 43. 









CLAIMS. 


1. Whilst all equities between the parties may be adjudicated in claim case, 
and the verdict and judgment moulded, yet pleadings must be framed 
accordingly. Hamberger us. Easter, Peggy, Griffin et al., 71. 

2. Stay-bond binds property of security from date of its execution. Hay- 
den vs. Anderson et al., 378. 

3. Where claimant purchased from security after execution of stay bond, 
through his agents, who were co-securities with the vendor, he was 
affected with notice of the lien. did. 

4. The holder of the legal title must claim; therefore, the transferree of 
a Lond for titles, all the purchase money not having been paid, cannot 

claim. did. 














COMPROMISE AND SETTLEMENT. 

1. New note given for less sum than old, in renewal thereof, is presump- 

tive evidence that all differences were adjusted. Piper et al. vs. Wade, 
adm’r, 223. 

2. To rebut such presumption, there must be clear and satisfactory evi- 
dence that both parties agreed and intended that the settlement made 
when new note was given, was not final. did. 

3. If, in dealing in cotton futures, principal knows that factor has deviated 
from instructions by selling out too early, and nevertheless settles 
with him in full, by note, the irregularity is ratified, and former can- 
not urge such deviation as defense to note. Wilson vs. Frisbie, Roberts 
& Co., 269. 

4. That account used as basis of settlement, contained error, but which 
did not affect result, no ground to open. Jdzd. 

5. If one has health to understand material facts which appear on face of 
account, and does understand them at time, whether from examination 
or otherwise, state of health is sufficient for occasion. did. 

6. Where settlement was made on basis of abstract of account taken from 
plaintiffs’ books, and not by reference to books themselves, one of the 
plaintiffs may testify that such abstract was correct. JcLendon vs. 

Wilson, Callaway & Co., 438. 
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7. Competent for such plaintiff, who conducted negotiations with defend- 
ant, to testify that drafts were given in final settlement of account, 
defendant having stated that he signed them with understanding that 
any errors should be subsequently corrected Jdéid. 

8. Where payments have been applied and bills rendered, showing both 
debits and credits, debtor may be bound by acquiescence, even though 
he did not previously understand and assent to each account. A/cLen- 
don vs. Frost, 448. 

9. Docket entry of “ settled,’”? made by judge, and not transferred to min- 
utes, no evidence of terms of settlement; nor can any inference be 
drawn therefrom, on trial of another case between other parties, that 
debt sued for was extinguished. McNulty et al. vs. Marcus, 507. 


CONFEDERATE MONEY. See Payments, 1. 
CONFESSIONS. See Criminal Law, gz. 
CONSIDERATION. See Contracts, 6, 16-78, 26. 


CONSTITUTIONAL LAW. 

1. Seventh amendment to constitution of United States providing for jury 
trial, relates only to proceedings in United States courts. Foster vs. 
Fackson & Clayton, 206. 

2. Imprisonment under bail process, issued in trover for personalty, is not 
in violation of provision of constitution of 1868, which declares that 
there shall be no imprisonment for debt. Harris vs. Bridges, 407. 


CONTEMPT, ATTACHMENT FOR. See Sheriff, z, 2. 
CONTINUANCE. 


1. When on third day of trial, a motion is made for continuance, two hours 
and a half is not too short a time to allow for completing showing. 
McLendon vs. Frost, 448. 

2. That case had taken direction not anticipated by defendant, no ground 
of continuance, when reasonable precaution would have prepared for 
such aspect. did. 


CONTRACTS. 

1, Where a writing is obscure by reason of abbreviation, what it means is 
for the jury. To arrive at such meaning, intelligible expressions in 
the instrument may be compared with facts otherwise proved. o/- 
land vs. Long & Bro., 36. 

2. Contract by general agent of insurance company, charged with the duty 
of appointing sub-agents, whereby he obligated the company to pay 
to sub-agent a fixed sum per month, and signed as general agent, is 
contract of the company. Cotton States L. Ins. Co. vs. Mallard, 64. 

3. That the charter vests such duty in the general agent, ‘ subject to the 
approval of the officers of the company,” not render such approval a 
condition precedent to contract. did. 

4. Where contract is ambiguous, construction, under the evidence, should 
be left to jury. Errorfor court to construe in charge. Harris et al, 
vs. Dub, 77. 

5. Where the term “ Lanier House” was used in a contract, and it was a 
question of doubt whether such term covered simply the hotel or the 
entire building in which the hotel was located, testimony as to what 
such term ordinarily meant was admissible. did. 
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Even though this corporation came within the act of 1857, and 331421, 
1423 of the old Code, so as to render contracts for the loan of money 
at a greater rate of interest than seven per cent., null and void, yet 
the money actually borrowed, with legal interest thereon, constituted 
good consideration for promise to repay, made after the repeal of the 
laws against usury. Houser vs. Planters’ Bank of Fort Valley, 95. 

Though the plea attacks the entire consideration, yet amendment will 
be allowed making it applicable only to the inadequacy of considera- 
tion as to the usury. did. 

. Stipulation not to proceed against party, is an agreement not to sue. 

Planters’ Bank of Fort Valley vs. Houser, 140. 

. Contract consummated on Sunday, courts not interfere. l/s vs. Ham- 

mond, ex’r, et al., 179. 

. Guaranty of solvency of notes by party who paid the same to contractor 

for work done, on contract to pay him in such notes, with guaranty, 

not promise to pay debt of another. Mobile & G. R. R. Co. vs. Fones, 

assignee, 198. 

. Right of action accrued so soon as insolvency of makers, with reason- 

able diligence, could have been ascertained. bid. 


. Agreement based upon no legal consideration, not binding. Brown, 
trustee, vs. Warren et al., survivors, 214. 

. Contract that D. turn over to M. one execution against C.; that if M. 
collects all or any part of the same, he is to pay D. one-half thereof, 
M. to pay all costs, is champertous. Meeks vs. Dewberry, 263. 

. If one has health to understand, and does understand material facts, 
health sufficient to contract. Wilson us. Frisbie, Roberts & Co., 269. 


. If, after maturity of note, new party signs it as surety, and new stipula- 
tions be introduced increasing rate of interest, no time of payment 
being expressed, instrument is due immediately, and surety, as well as 
principal, is bound for whole debt. Rogers et al. vs. Rosser, 319. 

. Where no consideration is expressed for new elements, either party may 

go into parol evidence to show that there was, or was not, considera- 

tion for them. did. 

. If it was part of consideration that creditor should give indulgence until 
certain law-suit was determined, he cannot maintain action during 
ing pendency of such suit. bid. 

Note being absolute and unconditional, defendants cannot show by 
parol, that it was to be surrendered if suit did not result in a par- 
ticular way, without pleading and proving that this stipulation was to 
have been inserted, but was omitted by fraud, accident or mistake. 
Lbid.; Goodman vs. Fleming, 350. 

Corporations, contract between, not rendered void by fact that some of 
persons assisting to make, were officers in both corporations, and rep- 
resented both to extent of respective powers. Mayor etc., of Griffin 
et al. vs. Inman, Swann & Co., 370. 

. To find that contract made and to be performed in foreign state, was 

void for usury, evidence must show that rate of interest was in excess 

of that allowed by law of suchstate. dzd. 

. Where plaintiff’s evidence showed that the draft sued on was given by 

defendant’s agent to him, for money advanced with which to purchase 

cotton; that said agent notified defendants of the draft and the cir- 
cumstances under which it was given; that defendants subsequently 
received the cotton thus purchased but refused to accept the draft, ap- 
plying the proceeds of the cotton to a claim in their favor against their 
said agent: He/d, that a non-suit should not have been awarded. 
Nutting vs. Sloan, Groover & Co., 392. 
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22. Sales wholly on authority, written or verbal, of defendant, and on his 
credit, he is an original debtor, and law of promise to answer for 
debt of another is inapplicable. McLendon vs. Frost, 448. 

23. Where employee of railroad agrees to assume all risk incident to em- 
ployment, fact that he was running over another railroad at time of 
injury, not release him. WARNER and JACKSON, J.J. Galloway vs. 
West. & At. R. R. Co., 512. 

24. Statement by court in its charge, of legal effect of written instrument, not 
error. Jdid. 

25. Maker of note bound individually, though word “ administratrix” be 
annexed to signature. Harrison, adm’r, vs. McLelland, 531. 

26. Surrender of notes made by intestate, sufficient consideration to sup- 
port individual note by administratrix to creditor. did. 


CORONER. See County Matters, 2. 


CORPORATIONS. 


1. Contract by general agent of insurance company, charged with duty of 
appointing sub-agents, whereby he obligated the company to pay a 
fixed sum per month, is the contract of the company. Cotton States 
L. Ins. Co. vs. Mallard, 64. 

. That the charter vests this duty in the general agent “subject to the 
approval of the officers of the company,” does not render such ap- 
proval a condition precedent to the contract. did. 

. Sub-agent is not bound by private contract between company and general 
agent, but is bound by provisions of charter. J did. 

. Subscriber to shares in corporation contracts with reference to charter ; 
the number of shares to be subscribed, or the stock necessary to do 
the contemplated business, constitutes important element. Jem. B. 
R. R. Co. vs. Sullivan ; Same vs. Omberg, 240. 

. Release of subscriptions produces same practical result as failure to 
take amount prescribed by charter. did. 

. Nominal subscription, to fulfil the letter and break the spirit of the con- 
tract, is no compliance with the charter. Jdzd. 


. Whether amendment to charter be material or not, is question of law for 
the court. Jdzd. 

. Subscriber acquiescing by payment of subscription, cannot afterwards 
object either to failure to obtain subscribers to the whole stock, or to 
a material amendment of the charter; but that he merely paid assess- 
ment to have the route surveyed, not sufficient to show such acqui- 
escence. Jdid. 

. Books including stock-ledger, admissible in suit between company and 
stockholder. Macon & Aug. R. R. Co. vs. Vason et al., ex’rs, 314. 


. Settlements between company and stockholders to whom former is in- 
debted, may be made by the directors, nothing wrong or fraudulent 
appearing, they being but a mere adjustment of cross-demands. Jdzd. 

. Ultra vires, allowing stockholders to pay up subscriptions before due, 
in depreciated currency, is; but such payment is no defense in behalf 
of other stockholders who did not thus settle, it being a mere nullity. 
Lbid. 

. Stockholders not paying in depreciated currency might, perhaps, by 
bill, compel equitable adjustment, by which each would pay same 
amount for stock. did. 

. Number and qualification of directors, fixed by charter, essential to be 
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adhered to, to make calls valid; but payments under irregular calls 
show acquiescence. did. 

14, Conditions precedent to validity of calls must be shown, before recovery 
can be had. id. ' 

15. Forfeiture of stock for failure to meet call, is satisfaction of debt; but 
mere threat, made in the call, to forfeit if not paid, will not bar the 
action, especially if it appear that there was no forfeiture. did. 

16. Contract between two corporations, not rendered void by fact that some 
of persons assisting to make, were officers in both corporations, and 
represented both to extent of respective powers. Mayor etc., of Grif- 
jin et al. vs. Inman, Swann & Co., 370. 

. Dividends on stock correspond to hire of property. Purchaser of stock 
from administrator at unauthorized sale, liable for dividends, with in- 
terest thereon. Mutting et al. vs. Thomasson et al., 418. 

. Dividends treated as lost, are those innocently paid by corporation, 
whether to purchaser himself or those holding under him. did. 

g. Payments to transferrees are all innocent, unless corporation is charge- 
able with negligence or breach of faith, in suffering transfers to be 
made. Jéid. 

See Municipal Corporations. 


COSTS. , 

1. Where prisoner escapes before trial, solicitor only entitled to costs 

which have accrued up to time of escape. Robinson, sol. gen., vs. 
Smith, ord’ y, 332. 


COUNTY MATTERS. 

1. Revenue of county must be collected, and courts will not favor illegality 
to tax fi. fa. Hawkins vs. County of Sumter, 166. 

2. Coroners can only summon physicians, at expense of county, where ver- 
dict suggests death from poison. Farrell et al. vs. Commissioners of 
floyd County, 347. 

3. No provision for assessment of damages to be paid by private persons 
as condition precedent to opening public road. Sum. Mac., Graded 
or Plank Road Co. vs. Deutscher Scheutzen Club, 495. 

4. When proceedings are had which are provided for, only county or 
owner of land can complain of writ by certiorari. Writ issues to jus- 
tice who presided at assessment, and not to county judge or ordinary. 
Lbid. 

5. Where owner and persons who petitioned for road, consented to refer 
to county judge the legal effect of verdict for damages, it was mere 
private arrangement, and superior court could not, on certiorari, at 
instance of petitioners, reverse action of county judge, and order road 
opened without payment of any damages. did. 


COURTS. See Criminal Law, 38. 
COVENANT. See Landlord and Tenant, 10-12. 


CRIMINAL LAW. 
1. Indictment for hog-stealing sufficiently certain, if animal be so de- 
scribed as to be identified by owner. Rivers vs. State, 28. 
2. Indictment containing count for robbery and one for assault and battery, 
is demurrable. Davis vs. State, 66. 
3. Error to charge that this case has already consumed too much unneces- 
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sary time, that the prisoner has been allowed great latitude in intro- 
ducing evidence at unseasonable times, in order that he might show, 
if he could, his innocence. did. 

4. Opinion of witness experienced in use of guns, as to length of time 
since weapon was discharged, admissible in connection with facts on 
which it is founded. Moughon vs. State, 102. 

. That shot found on day after shooting in one barrel of gun were similar 
to those which lodged in person assaulted, admissible, bid. 

. That person other than defendant admitted that he did the shooting, in- 
admissible. J6id. 

. Sufficient if facts connecting defendant with offense, be proved beyond 
reasonable doubt, whether by positive or other testimony. did. 

. Direct and circumstantial evidence are the same in effect when they 
equally convince the mind, and either kind of evidence is sufficient to 
establish a fact or to warrant a conclusion. bid. 

. Circumstantial evidence need not further be defined than by reading to 
the jury section 3747 of Code. bid. 

. Unfriendly interview with defendant, proper matter of evidence; his 
manner during interview, and that it was unusual, proven as part of 
res geste. Ibid. 

. Arrested on suspicion, that prosecutor had defendant, inadmissible. /dzd. 

. To direct the jury to weigh the evidence with caution and deliberation, 
and not to infer guilt unless established beyond a reasonable doubt, is 
not the equivalent of a direction to determine whether the circum- 
stances in evidence were sufficient to satisfy the jury beyond a reason- 
able doubt that the defendant committed the crime, not whether it is 
more probable that he committed it than any other person. 62d. 

. Grand juror cannot impeach his finding. Turner vs: State, 107. 

. Whilst charges constituting ingredients of crime must be proven to sat- 
isfaction of jury, yet the evidence may be circumstantial as well as 
direct. bid. 

Demand for trial not cause for discharge, unless at term when made 
and at next succeeding term, there were juries impaneled etc. oe- 
buck vs. State, 154. 

. Indictment for simple larceny in stealing two hogs at same time and 
place, alleging them to be the property of different persons, covers but 
one transaction and charges but one offense. Lowe vs. State, 177. 

. Proof that defendant stole one of the hogs sufficient to convict. bid. 

. The evidence in this case would have authorized a verdict for murder, 
and as it was only for voluntary manslaughter, the discretion of the 
court refusing a new trial will not be controlled. Stiles vs. State, 18}. 

. Threats made four or five days before homicide, admissible to show 
malice. did. 


. Defendant cannot object to what transpired the same night, at an ad- 
joining village, when he first introduced it. did. 

. Where difficulty commenced at one place and terminated at another, on 
the same night and in the same village, all that transpired at both 
places is admissible as part of ves geste. bid. 

. In charging on reasonable doubts, not error to tell jury that they should 
reconcile all the testimony if possible, and if not, to believe those 
whom they thought most entitled to credit. Zdzd. 

. In personal rencounter resulting in death, where defendant set up self- 
defense, sections 4331 and 4333 of the Code should be construed to- 
gether. Jéid. 
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24. That one of the traverse jurors had not been a resident of the county for 


25. 


26. 


27. 


as much as six months before trial, no ground of new trial. JZeks 
us. State, 329. 

Where there is direct evidence of a homicide by shooting, and direct 
evidence that the prisoner was present and admitted that he shot de- 
ceased, case is not founded solely on circumstantial testimony. did. 

In charging on grades of homicide, not error to omit provisions of 
Code prescribing punishment for various grades of manslaughter. /did. 

Even in capital case, verdict left to stand though some competent evi- 
idence was excluded, if it be perfectly clear that the conviction would 
be no less rightful with the excluded evidence in than with it out. 
Beck vs. State, 351. 


. Indictment for larceny after trust, under sections 4422 and 4224 of the 


Code, need not charge that the conversion was without the consent 
of owner or bailor, etc. A/dermau vs. State, 767. 


. The description of the animal converted, as a black male hog, the 


property of B., was sufficient, and proof that the hog was marked 
does not contradict such description. did. 


. Where the question was whether a conversion took piace in Bulloch 


county, and one witness, who was not present at the conversion, testi- 
fied to several circumstances, adding “was in Bulloch county,” and 
the witness who saw the conversion, does not locate it in any particu- 
lar county, venue is not sufficiently proved. Jéid. 


. Lewd house, on indictment for keeping, evidence of general reputation 


for chastity of women, admissible. J/cCain vs. State, 390. 


. Lewdness carried on privately in house will make defendant guilty. 


L bid. 


. Lewd house, defendant found guilty of keeping; fine of $300.00 and 


costs, or twelve months on public works, not excessive. did. 


. Indictment for malpractice alleged that possessory warrant was tried 


before defendant, a justice of the peace of Chatham county, posses- 
sion awarded to plaintiff, and an execution issued against the defend- 
ant for costs; that, when plaintiff demanded possession, the justice 
refused to deliver, had an entry of z«//a bona made on fi. fa., and a 
levy made on property in dispute, though plaintiff offered to point out 
property belonging to defendant: e/d, that motion in arrest was 
properly overruled. Russell vs. State, 420. 


. No error in requiring defendant to produce docket and such official pa- 


pers as were relevant to the issue. did. 


. Error to rule that solicitor had right to argue that defendant’s unwil- 


lingness to produce official papers was a confession that they would 
criminate him. did. 


. The jury having nothing to do with the punishment provided, the law 


in reference thereto should not be given in charge. did. 


. A true bill found by grand jury, drawn at a term to which the superior 


court was adjourned by order of the judge issued at chambers, to 
serve at th¢ next regular term, should be quashed on plea in abate- 
ment filed: Finnegan vs. State, 427. 


. Order to zo/. pros. first bill passed before second was found, but not 


drawn and entered of record until afterwards; plea setting up facts 
and claiming discharge, properly stricken. Willams vs. State, 478. 


. Homicide of child by father, in chastising him, when murder and when 


manslaughter. Jdzd. 
No error in charge that if body of child showed wounds like those 





632 INDEX. 


which would be produced by the instrument defendant confessed he 
had used, then this would be sufficient corroboration of confession to 
justify conviction. did. 

. Nor in charging that jury should look to testimony and see what kind 
of wounds were inflicted, and whether they could have resulted from 
natural causes, and whether there were any persons besides defendant 
who could have inflicted them. did. 

. Evidence being purely circumstantial, slight in its nature, and not in- 
consistent with innocence of defendant, new trial should have been 
granted. Shannon vs. State, 482. 

44. Larceny established, fact that stolen goods were immediately thereaf- 
ter found in possession of defendant, presumptive evidence of guilt. 
Tucker vs. State, 50}. 

45. Notwithstanding overwhelming evidence of guilt, error to charge that 
jury should return verdict of guilty. Zdzd. 

46. Objectionable in court to discredit prisoner’s statement by comparing it 
with evidence and showing discrepancies. did. 

47. That name of one of grand jury who found bill was not in box, neither 
good in arrest nor as ground for new trial. J@il/s vs. State, 609. 

48. This case is controlled by Yordan alias Steger vs. State, 56 Georgia, 
g2. Butler et al. vs. State, 610. 


DAMAGES. 

1. Where purchaser of land fails to comply with contract, measure of 
damages is difference between the price agreed upon, and depreciated 
value at time contract was broken and notice thereof given to seller. 
Speculative profits etc., which might have been made, should not be 
considered. Gilbert vs. Cherry, 128. 

2. Appeal must not only be frivolous, but intended for delay only, to au- 
thorize judgment for twenty per cent. damages. Gunnels vs. Dea- 
wours, 177. 

3. To recover triple damages for injury to animals, under section 1445 of 
Code, plaintiff must sue for such, and must further allege that defend- 
ant’s enclosure was not legally protected. Lee vs. Nelms, 253. 

4. Widow suing for homicide of husband, subsequent marriage not affect 
measure of damages. Georgia R. R. and B’k'g Co. vs. Garr, 277. 

5. Where record fails to show any judgment in court below, damages not 
awarded by supreme court for bringing case up for delay. Dozier et 
al. vs. Williams, 600. 


DECEIT. See Sales, 6. 
DECREE. See Zuity, 2,9; Fudgments, 3. 


DEEDS. 

1. Though descriptive language differs from that used in affidavit to dis- 
possess tenant, yet deed is admissible if property be identified by a/z- 
unde testimony. Thompson vs. Chapman, 16. 

2. Land described by metes and bounds, evidence is admissible to show 
that plat in controversy was not included. Maguire vs. Baker et al., 
709. 

3. Ancient document, deed dated on 20th July, 1821, though improperly 
probated and recorded, which comes from proper custody, admissible 
as, even though there be no proof of delivery. Zhursby vs. Myers, 755. 

4. Record of intermediate deed will not cure failure to record original 
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deed in time, so as to affect title in another from same grantee of state, 
acquired before record of such intermediate deed. bid. 

. Possession of part of land covered by deed will embrace whole tract 
described therein, whether it be one lot or a number of lots. Parker. 
ex’x, us. Fones et al., 204. 

. If vendor conveys before he has title, and subsequently acquires title, 
it enures immediately to benefit of vendor. Jdid.; Thursby vs. My- 
ers, 15.5. 

. Witness who read original record before it was destroyed, may testify 
that defective probate was upon record, notwithstanding an official 
copy, made from record before destruction, sets forth deed as record- 
ed without any probate annexed. Gardner, trust., et al. vs. Granniss, 
adm’r, 539: ° 

. Ancient document, deed more than thirty years old at time of trial is, 
though it was under thirty when suit was commenced. Jdzd. 

. Preliminary proof necessary as to custody, possession under, etc. bid. 

. Any circumstance which would place man of ordinary prudence on 
guard, and induce serious inquiry, sufficient to constitute notice of 
prior unrecorded deed. did. 

. Absolute deed, made in January, 1874, by a widower to two of his cred- 
icors, to secure indebtedness, they giving bond to reconvey on payment 
of notes, passed legal title. Broach vs. Barfield et al., 601 ; McAl- 
pin et al. vs. Lee, 281. 

12. Such title was not divested by subsequent voluntary bankruptcy of 
grantor, and his consequenf discharge from all his debts. /dzd. 

13. Nor by his causing land to be set apart in bankruptcy as homestead ex- 
emption. did. 

14. Nor by grantees filing in bankrupt court objections to allowance of such 
exemption, and an adverse adjudication thereon. zd. 

15. To redeem land thus held, debt must be paid or tendered ; and, gener- 
ally, a tender will be effective though delayed until after creditor has 
recovered possession. bid. 


DELIVERY. See Sales, 2, 9. 

DEMAND FOR TRIAL. See Criminal Law, 15. 

DEVISE. See Wills, 2, 4,6, 8. 

DISCOVERY. See Zguity, 14-16. 

DISTRESS WARRANT. See Landlord and Tenant, 7, 9, I0. 


EJECTMENT. 

1. Where, to ejectment by vendor against vendee who has made default in 
payment, a third person is made a party defendant, deed offered by 
her showing title out of plaintiff, and to explain her possession, admis- 
sible. McAlpinet al. vs. Lee, 281. 

2. That plaintiff proved claim for purchase money in bankrupt court, as 
against estate of vendee, not prevent recovery. Jbid.; Broach vs. 
Barfield et al., 601. 

3. Action on legal title, plaintiff cannot prove and recover on equitable. 
Sutton vs. Aitken, trustee, 416. 

4. After sole defendant has died, and other defendant has been brougnt 
in, and has pleaded ‘to merits, action may proceed as to latter, with- 
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out making representatives of former parties. Gardner, trustee, et al. 
us. Granniss, adm’r, 539. 

5. Verdict on issue of forgery, tried under section 2712 of Code, no evi- 
dence against defendant subsequently made party at instance of plain- 
tiff; more especially if such new party be proceeded against also for 
mesne profits. bid. 

6. Affidavit used in connection with issue of forgery, by original defendant, 
cannot, because so used, be read to jury to affect defendant not then a 
party. bid. 

7. Deed essential to plaintiff’s title a forgery, verdict should be for defend- 
ant. bid. 

8. «Where person claiming to be owner was brought in as defendant to ac- 
tion originally instituted against his overseer, prescription is measured 
by length of possession prior to suit, without adding time which 
elapsed before landlord was made a party. did. 

9. Defendant not liable for mesme profits taken, prior to his own entry, by 
those under whom he claims; but if, in accounting for profits charge- 
able to himself¢he claims credit for improvements made by predeces- 
sors, such improvements must first answer for profits taken by those 
who erected them. did. 

10. Where statute of limitations as to mesne profits is not pleaded, account 
taken for whole period during which defendant has been in percep- 
tion of profifs.as against plaintiff’s title. Zdzd. 

11. Mesne profits not denied solely because defendant, by clearing and im- 
proving premises, has made same more valuable. /dzd. 

12. Special pleas to ejectment which present no sufficient defense, ought to 
be stricken. Broach vs. Barfield et al., 6or. 


ELECTIONS. See Municipal Corporations, 5,6. 


EQUITY. 


1. Sale under foreclosure of saw-mill lien, after bill filed by true owner to 
enjoin, with agreement that preceeds should stand in place of mill 
and be distributed according to the equities of the respective parties, 
true owner takes fund. Walker vs. Burt et al., 20. 

2. The verdict sufficiently covered the issues made by the pleadings to au- 
thorize a decree thereon. 7i/t, adm’r, vs. Hartwell, ex’r, 47. 


3. Bill filed July 28th, 1873, alleged that complainant held a mortgage 
executed by Walker in 1859 and due in 1860; that in November, 1869, 
rule 22s? to foreclose was sued out, but no service was had; that at 
November term, 1870, the time for service was extended and defend- 
ant required to show cause at next term; that service of this order 
was perfected in February, 1871; that defendant had sold the property 
in 1870, complainant having no notice thereof. Prayer that the mort- 
gage be foreclosed and the deed canceled, or that the purchase money 
be applied to the mortgage: e/d, that a demurrer should have been 
sustained for want of equity, and because claim was barred. Cole- 
man, trustee, vs. Worril] et al., 124. 

4. Contract for sale of land drawn by attorney of seller, and, by fraud or 
mistake, did not express real agreement, reformation will be decreed. 
Gilbert vs. Cherry, 128. 

5. Bill by wife of defendant to enjoin ejectment, which alleges that plain- 
tiff, her brother, had purchased land for her, he to hold title until re- 
paid, that he had been repaid, etc., contains equity. Scott vs. Taylor 
eal., 168. 
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6. Younger grantee, sued at law by holder of older grant, went into equi- 
ty on ground of valuable improvements, praying compensation;, jury 
found that he had been repaid by income, decree denying further com- 
pensation proper. ping vs. Tunstall et al., 267. 


. Will equity compel older judgment creditor, when there are junior 
mortgages upon distinct parcels of the debtor’s property, to resort to» 
that last encumbered, or compel all to contribute pro rata? Wil- 
liams, Birnie & Co. vs. Brown, sheriff, et al., 304. 

. Stockholders, some paid up in depreciated currency; though this act 
was ultra vires and void, yet others, when sued for subscription, might, 
perhaps, maintain bill to compel equitable adjustment. J/acon & 
Aug. R. R. Co. vs. Vason, et al., ex’rs, 314. 

. Where verdict finds for complainants specific sum of money, decree by 
chancellor, simply adopting and approving verdict, not illegal. ay- 
den vs. Anderson et al., 378. 

. Demurrer to bill, auditor or master has no power to decide. White vs. 
Reviere, adm’r, 386. 

. Whilst chancellor may direct jury to find speciak verdict, and may di- 
rect their attention to particular points by written questions, yet such 
questions should present main issue clearly and fully, so that verdict 
shall unmistakably speak the exact amount due. Lake, trustee, vs. 
Hardee et al., 459. 

. If amounts be not set out so certainly, both as to principal and interest, 
that decree may follow verdict, new trial necessary. did. 

. Where complainants base their right against defendant as trustee, on 
their being heirs-at-law of their grandfather, they cannot recover, 
without amendment, as legatees under his will, against defendant as 
executor. Jéid. 

. Where bill for account alleges that accounting involves investigation and 
settlement of several connected matters, and prays for discovery as to 
all of them; and where complainants, after obtaining discovery, amend 
bill, striking therefrom one of the matters, as to which the discovery 
made is favorable to defendant, defendant is still entitled to use his 
answer as evidence, as far as itis responsive. Dz/lard et al. vs. Elling- 
ton, adm’r, 567. 

. Matter stricken is not put out of case as to any purpose of defense 
which it would have subserved had it not been stricken. Jézd. 

. Where complainants have gone behind discharge to executor, and have 
obtained discovery as to actual state of his accounts, executor may in- 
sist upon having such actual state considered in measuring relief to 
which complainants are entitled in respect to another branch of case, 
so far as accounts are correct and pertinent. did. 

17. If discharge would have barred either party, each has waived the bar 
as to this litigation. did. ‘ 

18. General rule as to what is necessary to overcome responsive answer 
charged, more minute instructions, if desired, should be requested. 
loid. 


ESTOPPEL. 

1. Notice to sue principal, given by indorser, is not notice to sue indorser, 
and does not estop latter from setting up defense that suit was prema- 
turely brought as against him. Planters’ Bank of Fort Valley vs. 
Houser, 140. 

2. Written representation may be contradicted by parol, except where it 
operates: by way of estoppel. After being acted on, it will so operate 
upon some issues, but may not upon others. Drake vs. Bush, 180. 
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. Doctrine of estoppel by admission discussed. Dalton City Co. vs. 
= “Fohnson, 798. 

. Widow, who is sole distributee of husband’s estate, all of which is sub- 
ject to be set apart for year’s support, but before so set apart and be- 
fore administration, delivers personalty to creditor of husband in pay- 
ment of debt, she is not thereby estopped, after she becomes adminis- 
tratrix, from maintaining trover or complaint therefor. Gouldsmith 
us. Coleman, adm’ x, 425. 

. Where employee of railroad receives and retains money from company, 
on faith of statement by him that he did not mean to sue for damages, 
he is estopped from so saing. Galloway vs. West. & At. R. R. Co., 
512. 

. That administrator inventoried and returned certain property as part of 
estate of intestate, will not affect his right to assert that it was left in 
his hands as security for any sum that might be found due on final set- 
tlement. Dillard et al. vs. Ellington, adm’r, 567. 


EVIDENCE. 


1. Though descriptive language of deed differs from that used in affidavit 
to dispossess tenant, nevertheless admissible if property be identified 
by aliunde testimony. Thompson.vs. Chapman, 16. 

. Where a writing is obscure by reason of abbreviation, what it means is 
for the jury. To arrive at such meaning, intelligible expressions in 
the instrument may be compared with facts otherwise proved. ol- 
land vs. Long & Bro., 36. 

. Press letter book is not original evidence. Watkins vs. Paine, 50. 

. Letters which might have been put in evidence but were not, not consid- 
dered on motion for new trial. did. 

. Terms “ Lanier House ” used in contract; question as to whether they 
referred simply to the hotel or to the entire building in which such 
hotel was situated ; testimony as to the sense in which such terms were 
ordinarily used was admissible. Harris et al. vs. Dub, 77. 

. Statements of husband in presence of wife and not denied by her, may 
operate as admission, the jury being cautioned as to restraint etc. 
Sindall vs. Fones, Drumwright & Co., 85. 

. Opinion of witness experienced in use of guns, as to the length of time 
since weapon was discharged, admissible when accompanied by facts 
on which it is founded. Moughon vs. State, 102. 

. Direct and circumstantial evidence are the same in effect when they 
equally convince the mind; and either kind of evidence is sufficient 
to establish a fact or to warrant a conclusion. id. 

. Deed describes land by metes and bounds, evidence admissible to show 
that tract in controversy was not included. Maguire vs. Baker et al., 109. 

. Action for damages for breach of agreement to pay for lands all the 
oats that could be raised thereon in given year, plaintiff not permitted 
to testify that if purchaser had complied with contract he (plaintiff) 
would have received $25,000 00, whilst he could not now sell for 
$15,000 00. He should have stated facts and left conclusion to jury. 
Gilbert vs. Cherry, 128. 

. Plaintiff should not be permitted to testify that he could have cleared 
$600 oo in cutting and hauling wood, if he had not been prevented 
by said contract. did. 

. Where irrelevant evidence is admitted without objection, opposing party 
should be allowed to contradict it or it should be withdrawn from jury. 
Tbid. 
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Contract unusual and ambiguous in terms and stipulations, parol evi- 
dence as to surrounding circumstances etc., in respect to intention of 
parties, should be received. did. 


Book of account was properly excluded; the precise foundation which 
was laid for its introduction, does not appear. Petit us. Teal, 145. 


Deed dated on July 20th, 1821, apparently genuine, coming from proper 
custody, but defectively probated and recorded, admissible as ancient 
document. Thursby vs. Myers, 155. 


Exemplified copy of will from ordinary’s office is presumptive proof 
that it was properly probated. did. 

Whether testator was the vendee ‘in the deed which originated his title 
if he had any, should be left to jury and constitutes no objection to 
will. ded. 

Will admissible though no letters testamentary be put in evidence, the 
ordinary certifying that such letters had been issued. did. 

Written representation may be contradicted by parol, except where it 
operates by way of estoppel. Drake vs. Bush, 181. 

Establishment of lost papers, copy or transcript in office of clerk of 
supreme court, is sufficient evidence of contents. Zagle and Phenix 
Man. Co. vs. Bradford, trust., 249. 


. Admission by servant of past wrongful act, not binding on master. Lee 


vs. Nelms, 253. 


. Telegram expressed in cipher may be translated into ordinary language 


by witness who understands it. Wilson vs. Frisbte, Roberts & Co., 269. 


. Instrument attested by subscribing witness, inadmissible except upon 


proof of execution by such witness, unless absence is satisfactorily 
accounted for. MMcA/lpin et al. vs. Lee, 282. 


. Testimony upon a given question may be satisfactory, though not wholly 


unimpeached. City Bank of Macon vs. Kent, 283. 


. In action upon contract, indictments still pending, found after suit was 


brought, are not relevant, though person indicted be the principal 
witness for defendant, and though the offense charged be forgery and 
larceny by the witness in respect to the money constituting the consid- 
eration of the debt sued for. Jdéd. 


. When the judge can find no obscurity in the date of an instrument, he 


may say so, and read the date aloud in the hearing of the jury, the 
instrument being in evidence. did. 


. Where, on money rule, older f#.. fa. was attacked upon ground that 


property sufficient to satisfy had been released, exemplification of bill 
filed by present holders to enjoin levy, against former holders, upon 
which consent order had been taken providing for transfer to present 
holders and the release of certain property therefrom, was admissible, 
as it tended to show the circumstances under which transfer was made, 
and the inducement which led to the release. Williams, Birnie & 
Co. vs. Brown, sh’ ff, et al., 304. 


. No consideration expressed on face of contract, existence or non- 


existence may be shown by parol. Rodgers et al. vs. Rosser, 3179. 


. Note being absolute and unconditional, defendants cannot show by 


parol, that it was to be surrendered if certain suit did not result in 
particular way, without pleading and proving that this stipulation was 
to have been inserted, but was omitted by fraud, accident or mistake. 
Lbid. 


. That suit was brought in court of record for given cause of action and 


afterwards dismissed, not proved by parol, where no excuse is shown 
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for not producing better evidence. Collins &* Son et al. vs. Bullard, 
I33: 

. On trial of justice of peace for malpractice, no error to require defend- 
ant to produce docket and such official papers as were relevant. Rus- 
sell vs. Stale, 420. 

. Parol evidence inadmissible to prove contents of such papers until pro- 
duction of original had been sought in manner prescribed by law, or 
their loss or destruction shown. bid. 

. Where settlement was made on basis of abstract of account taken from 
plaintiffs’ books, and not 0 reference to books themselves, no error 
in allowing one of plaintiffs to testify that such abstract was correct. 
McLendon vs. Wilson, Callaway & Co., 438. 

. Such plaintiff, who conducted negotiations with defendant, may testify 
that drafts were given in final settlement, defendant having stated that 
he signed them with understanding that any errors in account shou!d be 
subsequently corrected. bid. 

35. Where drafts were given by defendant upon plaintiffs, and acceptance 
was therein waived, parol testimony admissible to show circumstances 
attending making of same, and reasons for such waiver. bid. 

36. Evidence that defendant stated his intention not to pay the drafts 
shortly after making them, and in absence of plaintifis, properly re- 
jected, bid. 


37. Where accounts are in evidence, and they are pertinent otherwise than 
as mere memoranda used by the witnesses to refresh their memory, not 
error to refuse to rule them out except as such memoranda. J/cLen- 
don vs. Frost, 448. 

38. Court should not remark that evidence had been admitted ex gratia, 
rather than by the strict rules of law, dzd. 

39. When there is positive evidence of fact, admission of cumulative evi- 
dence, not strictly legal, no ground of new trial. did. 

40. That no goods were sold without authority, written or verbal, from party, 
is pertinent, when items are numerous, some supported by written or- 
ders and others not. /did. . . 

. Defendant’s sworn plea may, in argument, be commented on as sworn 
statement, and may be compared with his testimony to disparage it. 
Ibid. 

. Sworn plea is an admission, and when testimony of defendant conflicts 
with it, circumstance may be remarked on to jury as affecting credit. 
Lbid. 

. That debt was just and payments rightfully applied to it, may appear 
without showing particular items. /did, 

. Where insurance policy provided that no receipt for premiums, after 
first, should be valid without seal of company, receipt from agent, 
withou seal, was inadmissible ; but payment could be proved a/iunde. 
Am. L. Ins. Co. vs. Green et al., 469. 


. Where tenant in common, having possession of joint property, makes en- 
try in book indicating that he no longer holds for co-tenant, such entry 
is admissible in his favor, on plea of statute of limitations, if notice be 
brought home to co-tenant. Harralvs. Wright etal., ex’rs, 484. 

5. Notice of entry in books of dissolved copartnership, of which both 
tenants were formerly members, not notice of like entry in some 
other book. dtd. 

. Docket entry of “settled,” made by judge, and not transferred to min- 
utes, no evidence of terms of settlement; nor can inference be drawn 
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therefrom, on trial of another case, between other parties, that debt 
sued for was extinguished. McNulty et al. vs. Marcus, 507. 


48. Issue whether conveyance made by father to son shortly before death, 
for alleged consideration of $500.00, and natural love and affection, 
was advancement, gift, or sale, it was competent to show that the 
father returned land and , paid taxes thereon, for year in which con- 
veyance was made, and prior thereto. Zuggle vs. Tuggle, adm’r, 520. 


. Competent to show what was value of father’s estate at time of convey- 
ance. did. 


. Verdict on issue of forgery, tried under section 2712 of Code, no evi- 
dence against defendant subsequently made party to ejectment at in- 
stance of plaintiff. Gardner, trustee, et al., vs. Granniss, adm’r, 539. 

. Affidavit which was used in connection with such issue, by original de- 
fendant, cannot, because so used, be read to affect defendant not then 
a party. Jdid. 

. Witness who read original record, before destroyed, may testify that 
defective probate was of record, notwithstanding official copy, made 
from record before destruction, sets forth deed as recorded without 
any probate annexed. J dzd. 

. Issue whether deed purporting to have been made by testator was for- 
gery, will, subsequently executed, in which no disposition is made of 
property covered by deed, admissible to show non-claim. Jdzd. 

. Deed more than thirty years old at time of trial, is ancient document, 
though it was under thirty when suit was commenced. J/did. 


. Preliminary proof as to custody, possession thereunder etc. did. 


. On trial of exceptions to master’s report, report is before jury as evi- 
dence as well as pleading. Dillard et al. vs. Ellington, adm’r, 567. 


EXECUTIONS. 


1. Failure of clerk to indorse date and amount of judgment, not prevent 
collection of principal and interest. Janry et al. vs. Shepperd, 68. 


. That declaration did not describe defendants as being of county in which 
suit was brought, no objection to execution issuing from superior court. 
Lbid. 

. Judgment against William Manry is misdescribed in f. fa. which states 
that judgment was rendered against William Manry, junior, when 
the two names apply to different persons, both of whom reside in the 
county. Jdéid. 

. Judgment must be followed by execution; if it is not, 7. fa. is amenda- 
ble, but pending levy falls. J/did.; Williams, ex’r, et al., vs. Alwood 
et al., ex’rS., 190. 

. Trover against administrator for property converted since death of intes- 
tate; verdict and judgment against defendant; the execution, follow- 
ing the declaration by addition of the word “administrator,” is not in- 
consistent with judgment, the latter word being simply descriptio per- 
sone. Bagley vs. Robinson, 148. 

6. Release of property subject to fi. fa., satisfaction pro tanto so far as 
purchasers and creditors are concerned. Williams, Birnie & Co. vs. 
Brown, sheriff, et al. 304. 

. Where, on money rule, oldest 7. fa. was attacked because of release of 
property, exemplification of bill filed by present holders to enjoin levy, 
against former holders, upon which consent order had been taken 
providing for transfer to present holders, and the release of certain 
property therefrom, was admissible did. 
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8. Younger #. fa., by garnishment, brings fund into court, which is con- 
sumed by older after deducting expense of younger; amount of ex- 
pense should be credited on older. Audlard, ex’r, vs. Leaptrot et al., 
522. 


EXECUTORS. See Administrators and § xecutors. 


FACTORS. 

1. If, in dealing “in cotton futures,” principal knows that factor has de- 
viated from instructions by selling out too early, and nevertheless set- 
tles with him in full, by note, the irregularity is ratified, and former 
cannot urge such deviation as defense to note. Wéilson us. Frisbie, 
Roberts & Co., 269. 

2. That account used as basis of settlement, contained error, but which did 
not affect result, no ground to open. 6d. 

3. If one has health to understand material facts which appear upon face 
of account, and does understand them at time, whether from exami- 
nation or otherwise, state of health is sufficient for occasion. /ézd. 


4. Where duplicate bill of lading for cotton, placed by consignor in hands 
of banker for safe-keeping, was indorsed by the latter to the factor 
or consignee, without the knowledge or consent of consignor, and 
factor paid banker’s drafts to amount exceeding value of cotton, be- 
lieving it to be property of banker, consignor’s title was neither lost 
nor impaired. Zison & Gordon vs. Howard, 410. 


FORMER RECOVERY. See Pleadings, 4. 
FRAUDS—STATUTE OF. See Contracts, ro, 22. 


FRAUDULENT CONVEYANCE. 

1. Transactions between husband and wife, to the prejudice of his cred- 
itors, are to be scanned closely. Booher vs. Worrill, 235. 

2 Conveyance by husband to wife, made but a few days before judgment 
against him, prima facie fraudulent. Jé7d. 

3. Where the consideration is a debt from him to her, actual existence 
thereof must be shown; this is not done by proving that she owned 
realty, and that at the time of executing conveyance there was an ac- 
counting for rents, she claiming and he admitting that the rents had 
been collected by him and not paid over. id. 

4. If debtor, recently after conveying to claimant absolutely, is in posses- 
sion, and so continues until levy is made, possession presumed to have 
existed at date of conveyance, and is a badge of fraud. Collins vs. 


Taggart, 355. 


GRANT. 

1. After draw but before grant issues, equitable title is in drawer, and legal 
title in state for use of drawer on payment of grant fee ; on sale of 
such equitable title, state holds for use of vendee. When grant issues 
to drawer, vendee becomes, by statute of uses, clothed with complete 
legal title ; subsequent deed by drawer conveys no title. Zhursdy vs. 
Myers, 155; Parker, ex’x,vs. Fones et al., 204. 


GUARANTY. See Contracts, ro, 11. 


GUARDIAN AND WARD. 
1. Where administrator, who was also guardian of intestate’s children, 
charged himself, as guardian, with having received from himself, as 
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administrator, a certain sum in cash, he cannot plead and prove, in de- 
fense to action on bond as guardian, that the amount so charged as 
cash, was, in fact, made up of notes on divers persons who had since 
become insolvent, etc. Cranford, adm’r, et al., vs. Brewster, ord'y, 
for use, 226. 

2. Note dated and due on March 7th, 1861, payable to the guardian indi- 
vidually, was properly excluded, it not being made to appear that it 
represented a part of the ward’s estate, except by the loose statement 
of the guardian in his return, made in April, 1869, “that it was for 
the funds belonging to his wards.” 6d. 

3. Without stipulation in contract, or some averment in pleadings, no pre- 
sumption that note to guardian, made in 1863 and due in 1864, was, of 
right, payable in Confederate money. Bonner, guard’n, vs. Nelson, 
433: 

4. If complainants had no guardian before the year 1865, right of action 
did not accrue prior to that year, and limitation act of 1869 would not 
bar. Lake, trustee, vs. Hardee et al., 459. 


HOMESTEAD. 


I. Partners apply severally for homesteads in partnership land, which are 
set apart. Exemptions valid against creditor of firm. Harris et al., 
adm’rs, vs. Visscher et al., 229. 

2. In suits brought for sorts committed on wife, latter may be joined with 
husband notwithstanding section 2960 of Code. Last Tenn., Va. & 
Ga. R. R. Co. vs. Cox et ux., 252. 

3. Mortgage in 1870 without waiver of homestead; on application for 
homestead in 1871, objections filed by mortgagee were withdrawn on 
condition that homestead be set apart subject to mortgage: He/d, that 
on the death of the mortgagor's wife, shortly thereafter, he having no 
minor children, the specific homestead right touching which the agree- 
ment was made, terminated for all time. Benedict, Hall & Co. vs, 
Webb, 348. 

4. Right to homestead upon second marriage, unaffected by such agree- 
ment. Jézd. 

5. Absolute conveyance as security for debt, title not divested by bank- 
ruptcy of grantor, and setting apart of homestead in the land, in the 
bankrupt court. Broach vs. Barfield et al., 601. 


HUSBAND AND WIFE. 


1. Statements by husband in presence of wife and not denied by her, may 
operate as admissions, the jury being properly cautioned as to re- 
straint etc. Sindallvs. Fones, Drumwright & Co., 85. 

2. Sale of wife’s separate estate to creditor of husband in satisfaction of 
debt, is void. The fact that the nominal purchaser is not the creditor, 
but is acting as his agent to secure the debt, not alter result. Aent & 
Co. et. al. vs. Plumb, trustee, et al., 207. 

3. Transactions between husband and wife, to the prejudice of his cred- 
itors, are to be scanned closely. Booher vs. Worrill, 235. 

4. Conveyance by husband to wife, made but a few days before judgment 
against him, prima facie fraudulent. bid. 

5. Where the consideration set up is a debt from him to her, actual exist- 
ence thereof must be shown; this is not done by proving that she 
owned realty, and that at the time of executing conveyance there was 
an accounting for rents, she claiming and he admitting that the rents 
had been collected by him and not paid over. bid. 
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. Action by husband for ¢o7v¢ committed to wife, latter may be joined. 
Last Tenn., Virginia and Georgia R. R. Co. vs. Cox et ux., 252. 

. Right to sue for homicide of husband, not divested by subsequent mar- 
riage of widow. Georgia R. R. and Bank’g Co. vs. Garr, 277. 

. Nor will such marriage change measure of damages. did. . 

. Right to reduce to possession distributive share of wife in estate of 
father, who died before act of 1866, was vested right in husband, and 
if he reduced same to possession after such act, as his own estate, it 
became subject to his debts; but if reduced to possession as his wife’s 
estate, and, in consideration of having used it as her property, he con- 
veyed to her a tract of land in lieu thereof, then such property is not 
subject to his debts. Sperry & Niles vs. Haslam, 412. 

. As the record discloses that the judgment was obtained against the hus- 
band three years before date of his deed to wife, and that therefore 
she took subject to such lien, the verdict finding the property not sub- 
ject, must be set aside. zd. 

. If deed by husband to wife, executed in 1852, vested any separate es- 
tate, the same, on her death, descended to him as her sole heir, unless 
she died after law of inheritance was changed by act of 1871-2. 
Lbid. 


ILLEGALITY. 

1. After affirmance in the supreme court, plaintiff not obliged to enter up 
judgment against surety on supfersedeas bond, before taking out execu- 
tion against defendants in original judgment. Many et al. us. Shep- 
pard, 68. 

. Failure of clerk to indorse on execution date and amount of judgment, 
not prevent collection of principal and interest. did. 

. To execution from superior court, no objection that declaration failed 
to describe defendants as of the county in which suit was brought. 
Lbid. 

. Excessive levy, illegality is not the remedy against. bid. 

. Judgment against William Manry 1s misdescribed in execution which 
states that judgment was rendered against William Manry, junior, 
when the two names apply to different persons, both of whom reside 
in the county. did. 

. Though this defect is amendable, the pending levy must fall. Zdzd. 

. Set-off by note or account cannot be set up by illegality to tax f. fa. 
Hawkins vs. County of Sumter, 166. 

. Sale of railroad under judgment and execution at law, arrested by ille- 
gality. City of Atlanta vs. Grant, Alexander & Co. et al., 340. 

g. Illegality cannot go behind by judgment. Lynch vs. Gannon, 608. 


IMPROVEMENTS. See Zjectment, 9, 11. 
INDICTMENT. See Criminal Law, 1, 2, 28, 29, 34; 38. 


INDORSEMENT. 

1. Indorsement under separate contract, in writing, that payee is not to 
proceed against indorser until property of principal, covered by mort- 
gage to payee, is exhausted, prevents suit on indorsement until com- 
pliance with such agreement. Planters’ Bank of Fort Valley vs. 
Houser, 140. 

2. Notice to sue principal, given by indorser, is not notice to sue indorser, 
and does not estop latter from setting up defense that suit was pre- 
maturely brought against him. did. 
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3. Indorsee of promissory note, without words of negotiability, may main- 
tain suit in his own name. Goodman vs. Fleming, 350. 


4. Bill of lading, proper person to pass by indorsement is consignee, not 
consignor. TZison & Gordon vs. Howard, gro. 


INSURANCE. 

1. The by-laws of masonic insurance company provided that proof of 
death should be submitted in a certain manner, that this proof should 
be laid before directors at next monthly meeting, and upon their de- 
cision each member should be assessed $1.00. M. disappeared in 
November, 1869, but no formal proof of death was ever made. In 
June, 1871, directors resolved that they were satisfied of death and 
made assessment: //e/d, that the assessment only covered such as 
were members at the date of the resolution. A@i/ler vs. Geo. Mas. M. 
L. Ins. Co., 221. 

2. Acceptance of premium overdue, by general agent of company, waiver 
of forfeiture for that time, insured being in good health at date of pay- 
ment. Am. L. Jns. Co. us. Green et al., 469. 

3. Where policy provided that no receipt for premium, after first, should 
be valid without seal of company, receipt from agent, without seal, in- 
admissible; but payment could be proved aliunde: bid. 


4. Self-destruction by person insane at time, without fault on his part, not 
suicide. Life Association of America vs. Waller, 533. 


INTERROGATORIES. 
1. Court ordered that commission be re-executed, the original answers re- 
maining of file. The entire package was returned for re-execution, 
and both sets of answers were offered together at subsequent term : 


Held, that objection made thereto after case was submitted to jury, 
was properly overruled. Central R. R. & B’k'g Co. vs. Rogers’ Sons, 
376. 

2. Commissioner entrusted to find another commissioner and execute inter- 
rogatories, may recover whatever his services are reasonably worth, 
though he was appointed as commissioner for other party before thus 
entrusted. People’s Bank of Newnan vs. McLendon, 384. 


INJUNCTION. 

1. Estate indebted to legatee, execution against him, in favor of executors, 
enjoined, Dodds vs. Prothro et al., 14. 

2. Where tenant in common has mortgaged entire estate, equity may en- 
join sale under foreclosure until after partition, especially where mort- 
gagor is insolvent. ines et al. vs. Munnerlyn et al., 32. 

3- Claim against co-tenant for profits arising from exclusive use, will form 
part of decree for partition and account, and will take precedence of 
mortgage made by him. Jézd. 

4. Plea withdrawn on agreement that plaintiff would do the equity set up 
therein; on failure, equity will relieve against the judgment by in- 
junction. JMJarkham et al. vs. Angier et al., 43. 

5. Where agent who was appointed to operate certain iron works to secure 
the debts of certain creditors holding liens thereon, contracted with 
complainants for supplies, etc., which enabled him to make iron, 
and sold to them iron in payment therefor (though perhaps it was 
contemplated there should subsequently be payment in money), and 
after a part of the iron was delivered, such agent and secured credi 
tors conspired together to prevent complainants from obtaining pos- 
session of balance, and the works had. suspended and the agent was 
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insolvent ; bill alleging these facts and praying injunction and receiver, 
should not be dismissed on demurrer. Smith, Sons & Bro. vs. McEl- 
wain et al., 247. 

. This case distinguished from Cubdedge & Hazlehurst vs. Adams. Ibid. 


. If injunction against sale of railroad under judgment and execution at 
law, not properly moulded, would issue at all, necessary condition 
would be, that executive officer of corporation had been requested to 
interpose illegality, and had refused to do so; or that such request 
had been omitted for some sufficient reason. City of Atlanta vs. 
Grant, Alexander & Co. et al., 340. 

. Naked trespass, injunction not issue against. Paramore vs. Persons 


et al., 473. 

. Complainant alleged that S., now deceased, and himself, were the only 
solvent sureties on bond of W., as administrator of D.; that said ad- 
ministrator had committed a devastavit, for which complainant was 
threatened with suit; that B. had administered on the estate of S.; 
that latter’s heirs-at-law, many of them non-residents, had recovered 
a judgment against B. for devastavit on estate of S.; that this judg- 
ment constituted all the assets left of said estate, and complainant 
would have to make good W’s devastavit alone, unless these remain- 
ing assets could be saved so as to make S's estate contribute; that 
B’s lands would be sacrificed if sold at this time. - Prayed that sheriff 
and heirs of S. might be enjoined from selling lands of B.: He/d, that 
the discretion of the chancellor, refusing to restrain the sheriff from 
selling the lands and collecting the amount of the judgment, will not 
be controlled. Poullain, Sr., vs. English, sheriff, et al., 492. 

. Remedy against sale complete by claim, injunction is needless. Baz/ey, 
next friend, vs. Simpson, sheriff, et al., 523. 

. Irremediable injury set up, state of facts likely to occasion such injury 
must be averred. did. 

. Injunction in bankruptcy, contemplated by decisions of this court in 52 
Georgia Reports, 371, and 55 Ibid., 547, is not alone perpetual in- 
junction granted on final decree. Seligman et al., trust., vs. Fersi & 
Co. et al., 561. 

. Under circumstances of this case, fund in hands of receiver of state 
court, less expenses, ordered turned over to trustees in bankruptcy. 
Lbid. 

. Where administrators and sureties are insolvent, and distributive shares 
of heirs whose land is levied on to satisfy debt to estate, are largely in 
excess of such debt, and plea of heirs to action at law was withdrawn 
on condition that judgment would simply stand in lieu of notes etc., dis- 
cretion of chancellor granting injunction, not controlled. Coffee, 
adm’r, vs. Griffin et al., 606. 

. Discretion of chancellor exercised in granting or refusing injunction, 
not controlled unless manifestly abused. ast Rome Town Co. vs. 
Nagle et al.; Crutchfield vs. Coleman; Phipps et al. vs. Cook & Son 
et al.; Mayor etc., of Americus vs. Barlow, 607. 


JUDGMENTS. 
1. Default, whether judgment by shall be set aside, addressed to sound 
discretion of court below. Lambert vs. Smith, 25. 


2. Plea withdrawn under agreement that plaintiff would do the equity set- 
up therein; on failure, equity will relieve against the judgment. 
Markham et al. vs. Angier et al., 43. 

3- Decree upon bill for direction, which does not fix the amount due by 
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the executor, but directs him to make certain payments, to retain cer- 
tain sums, and to report his doings thereon from term to term, not such 
a final decree for money as to constitute lien on property from date of 
rendition. Haméberger vs. Easter, Peggy, Griffin et al., 71. 


. Prescribed form of judgment is merely directory. Lester vs. Brown & 
Carmichael, 79. 


. Judgment against administrators which does not provide for collection 
out of property of intestate is simply irregular and is amendable. Pry- 
or et al., adm’ rs, et al., vs. Leonard, 136. 


. That judgment is partially paid off constitutes no reason for not allow- 
ing amendment. Jd. 


. On motion to amend, administrators not heard to say that they had no 
notice of debt, they having been served with declaration and process. 
lid. 


. Judgment on note which specifies object for which money was bor- 
rowed, no adjudication upon any right of lender growing out of that 
part of instrument. Drake vs. Bush, 180. 


. Junior judgment for money, based on conversion of trust property, is 
not entitled to priority over oldér judgments in distribution of fund 
brought in under garnishment. Aendleson vs. Pardue, trustee, 202. 


. On appeal from judgment at common law, rendered in 1860, court has 
no power to enter up judgment against defendant and security on ap- 
peal, in 1874, without intervention of a jury, though no defense be 
filed on oath. Walker et al. vs. Bivins et al., 322; Birdsong vs. 
Woodward, for use, 354. 


. Railroad, to authorize sale of under judgment, latter, together with ex- 
ecution, must be specially moulded in substantial compliance with sec- 
tions 3082, 3562, 3639 of Code. City of Atlanta vs. Grant, Alexan- 
der & Co. et al., 340. 

. Amendable, judgement for sale of railroad is, by adding appropriate 
directions for sale, and for issuing special execution. bid. 


. Not office of rule absolute foreclosing mortgage, to show on its face 
what credits were allowed in fixing amount of debt; and motion by 
mortgagee, made a year after rule was granted, to amend for sole pur- 
pose of declaring that a certain credit, not pleaded, was allowed, 
should be overruled. Cherry vs. Home B. & L. Association, 361. 


. Confession by attorney of record conclusive until authority is traversed 
and found wanting by jury. Davant et al., ex’rs,vs. Carlton, 489. 


. Action upon administration bond, proper judgment is de bonis propriis ; 
and such is the character of the judgment in question, though it de- 
scribes defendant as administrator. A/cNulty et al. vs. Marcus, 507. 
. Though it does not appear that plaintiff had obtained prior judgment-de 
bonis testatoris, before suing upon bond, judgment thereon, against ad- 
ministrator alone, not void. zd. 

. Action on contract submitted to jury without any issuable defense on 
oath, in presence of defendant and counsel, and amount of verdict, 
after introduction of testimony, agreed on, verdict rendered in pur- 
suance thereof is not a nullity, but will support judgment entered in 
usual form. bid. 

. Where complainants have gone behind judgment of discharge to execu- 
tor, and have obtained discovery as to actual state of accounts, judg- 
ment is no longera bar to either. Dillard et al. vs. Ellington, adm’r, 


567. 
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19. Absolute conveyance as security for debt and subsequent bankruptcy of 
grantor; that grantees objected to homestead being set apart by bank- 
rupt court in land, and adverse adjudication thereon, not divest title. 
Broach vs. Barfield et al., 601. 


20. Equity will enjoin judgment in favor of insolvent administrator against 
heir, which was obtained with understanding that it was simply to 
take place of notes, where distributive share largely exceeds amount 
of judgment. Coffee, adm’r,vs. Griffin et al., 606, Dobbs vs. Pro- 
thro et al., 14. 


. Defense arising before judgment must be pleaded before judgment. 
Lynch vs. Gannon, 608. 


22. Revived judgment has lien from revival only; and so long as judgment 
of revival is unreversed, fact that original judgment was dormant, 
whether true or false, is res adjudicata. Foster, adm’r, vs. Reid, 609. 


See Levy and Sale. 


JURISDICTION. 


1. Bill for direction by executor, must be filed in the county of the resi- 
dence of some defendant against whom substantial relief is prayed. 
Shewmake, adm’r, et al., us. Fohnson et al., ex’rs, 75. 


2. Foreign executor liable to account in courts of this state, when. Lake, 
trustee, vs. Hardee et al., 459. 


3. After service, appearance, and pleading to merits, too late for defendant 
to object to jurisdiction of court over person. Gardner, trustee, et al., 
vs. Granniss, adm’r, 539. 


JURY. 


1. Grand juror cannot impeach his own finding; his testimony that there 
was no bill or presentment before the jury when the witnesses were 
sworn, or that the proper oath was not administered to the witnesses, 
will not be considered. Zurner vs. State, 107. 


. In civil case, when evidence is conflicting as to fact set up by defend- 
ant, and jury are consequently in doubt, they are not obliged, as 
matter of law, to give benefit of doubt to defendant. City Bank of 
Macon vs. Kent, 28}. 


. Judge may caution jury to discriminate evidence from all other state- 
ments before them. did. 

. Dispersal after making verdict, by consent and with leave of court, not 
proper to poll when verdict is subsequently returned and read. Jbid, ~ 

. Impeach verdict, jurors cannot. did. 

. That one of traverse jurors had not been a resident of county for as 
much as six months before trial, not groand of new trial. A/eeks vs. 
State, 729. 

. Bill found by grand jury at term to which superior court had been ad- 
journed by order, passed at chambers, should be quashed. Finne- 
gan vs. State, 427. 

. Two witnesses to transaction and evidence irreconcilable, jury must de- 
termine which is entitled to most credit, and return verdict according- 
ly. <Xillorin et al. vs. Bacon, 497. 


g. That name of one of grand jury who found bill was not in box, no 
ground for arrest of judgment or for new trial. Mills vs. State, 609. 
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LANDLORD AND TENANT. 


1. Affidavit to dispossess, description of premises need not be by metes 
and bounds. Thompson vs. Chapman, 16. 


2. Deed admissible though descriptive language be different, where prop- 
erty is identified by other evidence as the same. Jdéid. 


3. Tenancy or no tenancy the issue; unnecessary to prove title from state. 
Lbid. ‘ 


4. If tenant, on being informed that purchase from his landlord is de- 
pendent upon his agreeing to yield possession at end of his term, con- 
sents to do so, and the purchaser acts upon such consent, and the ten- 
ant repeats the promise both to vendor and vendee, it is an attornment, 
and is equivalent to express promise to hold under vendee for residue 
of term. did. 


. Except in cases of special liens on crops made on land rented, land- 
lord may distrain without previous demand and refusal, and without 
allegation thereof in affidavit. Hi// vs. Reeves, 31. 


. That landlord sent for keys some time in August, and never tendered 
them back, presumptive of possession and dominion in August, and 
rent should cease from that date, though plaintiff swore that he only 
took possession to paint counters. Harris et al. vs. Dub, 77. 

. Distress warrant may issue for rent payable in specifics before same be- 
comes due. Rosenstein vs. Forrester et al., 94. 

. Title to crop raised on rented land is not in landlord so as to empower 
him to recover in trover, or, waiving Zo7¢, in assumpsit. He has lien 
to be enforced by distress warrant. Worrill vs. Barnes, 404. 

. Special lien which covers crop from maturity, is only for rent of land 
which produces it; all other liens for rent attach only from levy of 
distress warrant. Jdzd. 

. Covenant by lessee to place premises in serviceable condition and re- 
pair, to keep them so duringsterm, and, at expiration, to return in like 
condition and repair, imposes obligation to rebuild, if stipulations can- 
not be otherwise performed. Meyers, trustee, vs. Myrrell, 516. 

Covenant to make any repairs required by municipal authorities, for 
.safety and convenience of vessels lying at demised wharf, is not bro- 
ken by failure to make repairs ordered to prevent injury to river. 
L bid. 

. When lease points out repairs which lessee is to make, as above indi- 
cated, no additional duty is cast on lessee by stipulation in same deed, 
that in no event is lessor to be liable for any repairs or improvements 
on premises; nor by further stipulation therein, that all improvements 
put by lessee upon premises, during term, shall become property of 
lessor. did. 


LAWS. See Municipal Corporations, 4. 


LEASE. See Landlord and Tenant, 10-12. 
LEGACY. See Wills, 2, 4, 6-8. 


LEVY AND SALE. 


1. Rule #izsz to set aside judgment, no protection to sheriff who failed to 
levy, no supersedeas having been obtained. Wheeler, sheriff, vs. Har- 
vison, 24. 
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2. Sale under judgment junior to unforeclosed mortgage, conveys only 
equity of redemption, and divests lien of judgment older than mort- 
gage only as to thatinterest. Tarver et al. vs. Ellison, 54. 


. If proceeds be not sufficient to pay off older judgment, 7. fa. may be 
levied on residue of estate in land, which will thus be sold free from 
mortgage. did. 


. Execution against principal and surety, plaintiff may proceed against 
property of either at option. Manry et al. vs. Shepperd, 68. 


. Exception to this rule established by sections 1819, 2508, 3387 of Code, 
as to judgments on bonds of administrators, executors, or guardians, 
not apply to judgments on bonds of other trustees. 7d. 


6. Amendment of execution necessitates fall of pending levy. did. 


. Excessive levy, illegality no remedy for. did. 


. Purchaser of land, without notice of judgment against vendor, protected 
by four years’ possession, though it be levied on after purchase, the 
levy remaining inactive. Douglass & Douglass vs. Eblin, 152. 


. Execution commanded officer to levy upon goods, etc., of N., adminis- 
trator of G., deceased, indorser; estate of deceased not subject to sale 
thereunder, Freeman vs. Binswanger, 159. 


. Execution presumed to follow judgment. did. 


. Where the trust is executory, with remainder over, the fect that trustee 
allows the life beneficiary of the income to take possession, with the 
understanding that he was to receive the rents, etc., in discharge of his 
legacy, not subject the corpus to be sold for his life, under execution 
against him. Usufruct only subject, if at all, in equity. Zhomas & 
Co. vs. Crawford, trustee, 211. 


. Where personal property was exposed to sale, in lots, under #7. fa. from 
United States court, levies made thereon immediately after each lot 
was bid off, by the sheriff, under execution from a state court against 
athird person, were invalid; this invalidity was not cured by the 
agreement of the plaintiffs in the 7. fz. from the United States court, 
that they would become the purchasers of all the property and con- 
sider it all levied on. Brown, trustee,vs. Warren et al., survivors, 214. 


. Purchaser of homestead property at constable’s sale, to maintain title, 
must show that there was no other property which could have been 
levied on, and that affidavit was made, before levy, that debt upon 
which f. fa. was founded was one from which property set apart was 
not exempt. Gillespie vs. Chastain, 218. 


. Release of property is satisfaction Aro tanto of execution, so far as 
creditors and purchasers are concerned. Williams, Birnie & Co. vs. 
Brown, sheriff, et al., 704. 

. Will equity compel older judgment creditor, when there are junior mort- 
gages upon distinct parcels of the debtor’s property, to resort to that 
last incumbered, or compel all to contribute pro rata ? bid. 


. A chartered railroad, with all the rights and privileges that appertain to 
it as an instrument of transportation (excluding, of course, the fran- 
chise of the corporation to be a body politic), is property subject to 
sale, in this state, under a judgment atlaw. City of Atlanta vs. Grant, 
Alexander & Co. et al., 340. 


. But the judgment, and the execution thereon, must be specially moulded, 
in substantial compliance with sections 3082, 3562, and 3639 of Code. 
Lid. 





18. A sale under an execution not thus moulded, may be arrested by ille- 
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gality interposed by the corporation. did. 


19. Stay-bond binds property of security from date of its execution. Hay- 


den vs. Anderson et al., 778. 


20. Title originating in parol purchase, payment of money and delivery of 


possession, long prior to judgment against vendor, possession being 
adverse and continuous, will prevent sheriff from ejecting claimant, 
by reason of sale, though deed taken by latter bears date after judg- 
ment. Paramore vs. Persons et al., 473. 


21. Marshal of United States has only powers of sheriff in matter of per- 





LIENS. 
4. 


10. 


II. 


12. 


13. 





LIMITATIONS—STATUTE OF. 


fecting sale of land by giving possession to purchaser. did. 


Saw-mill lien must be prosecuted within one year after debt becomes 
due. Walker vs. Burt et al., 20. 


. Renewed, first proceeding dismissed, cannot be, unless within twelve 


months after debt matures. /d7d. 


. Section 2932 uf Code applies only to ordinary suits, and not to extraor- 


dinary summary remedies. did. 


. Saw-mill lien made by person in possession, not good against true 


owner. Jbid. 


. Sale under agreement that proceeds should stand in place of mill, after 


bill filed by true owner to enjoin foreclosure, latter takes fund. did. 


. Except in cases of special liens on crops made on land rented, landlord 


may distrain without previous demand and refusal, and without alle- 
gation thereof in affidavit. Aid] vs. Reeves, 31. 


. Laborer’s lien, negotiable note of laborer, bought up by employer after 


contract of hiring, no defense to. Fuller vs. Kitchens, 265. 


. Attorneys’ fees, act of 1866, authorizing liens for advances in provis- 


ions, etc., not extend to. Collins & Son et al. vs. Bullard, 333. 

Stay-bond binds property of security from date of its execution. Hay- 
den vs. Anderson et al., 778. 

Vendor’s lien, administrator who sold and conveyed prior to adoption 
of Code, entitled to. White vs. Reviere, adm’r, 386. 

Special lien of landlord on crop must be enforced by distress warrant. 
Worrill vs. Barnes, 404. 

Such special lien which covers crop from maturity, is only for rent of 
land which produces it; all other liens for rent attach only from date 
of levy by distress warrant. /dzd. 

Revived judgment has lien only from date of revival. Foster, adm'r, 

us. Reid, 609. 


Renewal of suits, section 2932 of the Code applies only to ordinary ac- 
tions and not to extraordinary remedies. Wa/ker vs. Burt et al., 20. 


2. Judgment rendered in inferior court; minutes failed to disclose that 





jury had been impaneled at that term; ten years thereafter, subsequent 
to the abolishment of such court, plaintiff prayed that the judgment 
be declared void and the case reinstated on the docket of the superior 
court: //e/d, that the lapse of time, unexplained, constituted equita- 
ble bar. Harrison et al., ex’rs, us. Rutherford, 60. 
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3. Foreclosure of mortgage made in 1859 and due in 1860, commenced in 
November, 1869, but no service until 1871, barred by act of 1869. 
Coleman, trustee, vs. Worrill et al., 124. 


. Purchaser of land, without notice of judgment against vendor, protected 
by four years’ possession, though it be levied on after his purchase, 
the levy remaining inactive. Douglass & Douglass vs. Eblin, 152. 

. Guaranty of solvency of notes by party who paid same to contractor 
for work done, on contract to pay him in such notes, with guaranty ; 
suit must be brought within four year after right of action accrued. 
Action accrued so soon as insolvency of makers, with reasonable dili- 
gence, was ascertainable. fod. & Girard R. R. Co. vs. Fones, as- 
signee, 198. 

. Action by purchaser of cotton against seller, to recover for defective 
quality, must be brought within four years of discovery of defect. 
Beach & Co. vs. Branch, Sons & Co., 362. 

. If plaintiff was not the purchaser, but simply an agent to whom con- 
signment was made, to be sold on commission, and if after it was sold, 
and the account between him and defendants settled by draft, he was 
compelled to refund to purchaser on account of false packing, he can 
recover therefor, but reclamation must be made according to the cus- 
tom of the business, within such reasonable time as would enable de- 
fendants to reclaim from parties from whom they purchased. What 
would be such time, jury should decide. Jdzd. 

. Where, to action on drafts, previous payments of usury were pleaded 
as set-off, not error to charge that such set-off should be allowed if 
pleaded within four years from date of last payment. McLendon vs. 
Wilson, Callaway & Co., 438. 

. Minors who had no guardian appointed prior to 1865, not affected by 
limitation act of 1869. Lake, trustee, vs. Hardee et al., 459. 

. If foreign executor filed bill against complainants, in state of appoint- 
ment, for settlement, etc., which was pending until after 1865, right of 
action in this state did not accrue until after 1865, whether complain- 
ants were or were notage. did. 

. If neither of above statements be true, and right of action did accrue ° 
before 1865, then complainants still are not barred, if this executor 
acted fraudulently and corruptly. did. 

. Whether he so acted is question for jury, and those words in act of 
1869, mean more than mere illegal conduct ; they mean moral turpi- 
tude and intentional fraud. zd. 

. If tenant in common, after tortiously repudiating co-tenant, resumes the 
relation before bar has intervened, and then repudiates him again, lat- 
ter breach will be cause of action. Harral us. Wright et al., ex’rs, 
484. 

. Like rule prevails between bailor and bailee. bid. 

. Cause of action considered as having accrued when defendant finally 
ceased to hold consistently with, or in subordination to, plaintiff’s title, 
and latter because aware of it. did. 


. Prescription inapplicable to assumpsit. did. 

. Where tenant in possession makes entry in book indicating that he no 
longer holds for co-tenant, such entry admissible in his favor, if notice 
be brought home to co-tenant. did. 

. Thotgh notes of intestate, surrendered to administratrix, were due prior 
to June Ist, 1865, yet, as note given in lieu thereof was dated and due 
in 1867, act of 1869 does not apply. Harrison, adm’r, vs. McClel- 

land, 531. 
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19. If legatee dies before executor’s claim for over-payments is barred by 
statute of limitations, statute not run against him while he was admin- 
istrator upon legatee’s estate. Dillard et al. vs. Ellington, adm’r, 567. 


LOST PAPERS. See Pleadings, 6-9. 

MARSHAL OF UNITED STATES. See Levy and Sale, az. 
MASTER AND SERVANT. See Principal and Agent, 4, 5. 
MASTER IN CHANCERY. See Auditor. 

MESNE PROFITS. See Ejectment, 9-11. 

MILL-DAM. See Torts, 3. 


MORTGAGE. 
1. Sale under judgment junior to unforeclosed mortgage, conveys only 
equity of redemption, and divests lien of judgment older than mort- 
gage only as to that interest. Zarver et al. vs. Ellison, 54. 


2. If proceeds be not sufficient to pay off older judgment, f. fa. may be 
levied upon residue of estate in land, which will thus be sold free from 
mortgage. did. 

3. Bona fide purchaser for value from mortgagor, with seven years’ pos- 
session, takes free from incumbrance of mortgage not recorded in 
time, he having neither actual nor constructive notice of same. Parker, 
ex’x, us. Fones et al., 204. 

4. An instrument, after reciting that makers were indebted to F. in an 
amount named, for which note had been given, conveyed to him certain 
personalty, specifying that it was intended that the title should pass ; 
it provided further, that if the note was not paid when due, F. should 
take possession of said property, and after advertising, sell it, and ap- 
ply proceeds to debt ; that if note was met at maturity, he should re- 
convey by quit-claim deed: He/d, that instrument was a mortgage. 
Frost vs. Allen et al., 326. 

5. Not the office of rule absolute to show expressly on its face what credits 
were allowed in fixing amount of debt; and motion by mortgagee, 
made a year after rule was granted, to amend it for sole purpose of 
declaring that a credit, not pleaded, was, in fact, allowed, should be 
overruled. Cherry vs. Home Build’g and Loan Association, 361. 

6. Absolute deed, made in January, 1874, by widower to two of his cred- 
itors, to secure indebtedness, they giving bond to reconvey on pay- 
ment of notes, passed legal title. Broach vs. Barfield et al., 601. 


MUNICIPAL CORPORATIONS. 

1. Erection of extensive iron bridge in lieu of wooden one, over wide rail- 
road cut, is such an important improvement as to justify disuse of 
street at point to be bridged, for a reasonable time, in the discretion 
of the municipal authorities. Zuggle, ex’r, vs. Mayor etc., of At- 
lanta, 114. 

2. Adjacent property-holder whose rents were thereby diminished, has no 
cause of action against city. did. 

3. Municipal corporation must be allowed to collect its revenues, and exe- 
cution for such purposes cannot be stopped by illegality. Hawkins 
vs. County of Sumter, 166. 

4, Amendment to municipal charter, passed in 1859, authorizing subscrip- 
tion to stock of railroads under certain restrictions, not repéaled by 
par. iv., section 6th, art. 111., of constitution of 1868. Mayor etc., of 
Griffin et al. vs. Inman, Swann & Co., 370. 

5. Where amendment provides that subscription shall be made on recom- 
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mendation of majority of citizens, either in public meeting or by pub- 
lic election, proper mode of taking sense of citizens, in 1871, was to 
order public election by all the qualified voters. did. 

6. Votes of majority voting, though majority of the whole number of qual- 
ified voters did not vote, were sufficient to authorize subscription. did. 

7. Authority to subscribe for stock, borrow money, and impose future 
taxes, embraces implied power to employ the usual and appropriate 
securities. bid. 

8. Competent to deliver bonds at par, in payment of subscription, in lieu 
of raising money on them by loan. did. 

g. Determination by mayor and council that certain conditions preliminary 
to right of railroad company to receive bonds, had been complied 
with, binding in controversy between tax-payers and holders of bonds. 
Ibid. 

10. Contract between two corporations, not rendered void by fact that some 
of persons assisting to make, were officers in both corporations and 
represented both to extent of respective powers. bid. 


NEGOTIABLE SECURITIES. 

1. Note given for money specified object for which borrowed ; judgment 
thereon is no adjudication upon any right of the lender growing out 
of that part of the instrument. Drake vs. Bush, 18o. 

. New note given for less sum than old one, in renewal thereof, presump- 
tive evidence that all differences were adjusted. Piper et al. vs. 
Wade, adm’r, 223. 

. Bona fide holder of negotiable bonds, payable to bearer and not due, 
deposited as collateral security for loan, protected in title even against 
true owner. Sealle vs. So. BR of Georgia; Same vs. Citizens’ Mu. 
Loan Co., 274. 

. If, after maturity of note, new party signs as surety, and new stipula- 
tion be introduced increasing rate of interest, no time of payment 
being expressed, instrument is payable immediately, and surety, as 
well as principal, is bound for whole debt. Rodgers et al. vs. Rosser, 
S19: 

. Note, when altered, being in hands of Joma fide holder, evidence to 
show failue of original consideration was properly excluded. did. 

. Indorsee of promissory note, without words of negotiability, may main- 
tain suit in his own name. Goodman vs. Fleming, 350. 

. Plea which sets up agreements not contained in note, and in contradic- 
tion thereof, properly stricken. did. 

. Bona fide holder of negotiable securities protected. Mayor etc. of 
Griffin et al. vs. Inman, Swann & Co., 370. 

g- Where plaintiff’s evidence showed that draft sued on was given by de- 
fendants’ agent to him for money advanced with which to purchase 
cotton; that said agent notified defendants of the draft and the cir- 
cumstances under which it was given; that defendants subsequently 
received the cotton thus purchased, but refused to accept the draft, 
applying the proceeds to a claim in their favor against the said agent: 
Held, that a non-suit should not have been awarded. utting vs. 
Sloan, Groover & Co., 392. 

10. Where note sued upon contains no negotiable words, and is neither in- 
dorsed nor assigned by the payee, and the payee is not a party before 
the court, the title is involved as a part of complainants’ case, whether 
defendant has defense or not. Dalton City Co. vs. Fohnson, 398. 


11. Section 2789 of Code treats of notes in hands of apparently regular 
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holders, and does not signify that stranger to contract may enforce it 
in his own name by reason of mere possession. bid. 


12. Where complainant seeks to collect note not negotiable, and which has 
been paid by the maker to the payee, and where the right to collect, 
notwithstanding such payment, is claimed to arise out of a special 
contract, the effect of which is to estop the maker from setting up pay- 
ment as against complainant, such special contract must be alleged 
and proved. Zid. 


13. Bills of lading are symbolic of the property they represent, and though 
transferable so as to pass title in transaction intended to have that ef- 
fect, are not, in the full commercial sense, negotiable paper. ison 
& Gordor vs. Howard, 410. 


14. Consignee proper person to pass bill of lading by indorsement, not 
consignor. did. 


15. Where duplicate bill of lading for cotton, placed by consignor in hands 
of banker for safe-keeping, was indorsed by latter to the factor or 
consignee, without the knowledge or consent of consignor, and factor 
paid banker’s drafts to amount exceeding value of cotton, believing it 
to be the property of banker, consignor’s title was neither lost nor im- 
paired. id. 

16. Maker of note bound individually, though word “ administratrix” be 
attached to signature. Harrison, adm'’r, vs. McClelland, 531. 


NEW TRIAL. 


1. The verdict is supported by the testimony. Hodland vs. Long & Bro., 
36; Mayo vs. Walden, 42; Cotton States Life Ins. Co. vs. Mallard, 
64; Sindall vs. Fones, Drumwright & Co., 85; Turner vs. State, 
107; Maguire vs. Baker et al., 109; Fossey, Fr., vs. Stapleton, 144 ; 
McDade vs. Hawkins et al., 151; Thursby vs. Myers, 155; Sav., G. 
& VN. A. R. R. Co. vs. George & Hartnett, 164; Ordinary of Floyd 
Co. us. Smith et al., 210; Mem. B. R. R. Co. us. Sullivan ; Same vs. 
Omberg, 240; Geo. R. R.& Bk’ g Co. vs. Garr, 277; Beckvs. State, 
354; Meyers, trustee, vs. Myrrell, 516; Wilkinson vs. Smith; Milis 
us. State, 609. 

. Successor to judge who presided may authenticate grounds taken before 
himself. Watkins vs. Paine, 50. 


. Letters which might have been introduced but were not, not considered 
on motion for new trial. Zézd. 


. Facts known to party at trial but he made no allusion to them in his tes- 
timony, and when he might, with diligence, have discovered another 
witness to same facts, the subsequent discovery of such witness is no 
ground for new trial. did. 


. Immaterial error no ground of new trial. Harris et al. vs. Dub, 77; 
Roberts, Dunlap & Co. vs. Graybill, 117; Thursby vs. Myers, 155 ; 
Brown, trustee, vs. Warren et al., survivors, 21g; Piper et al. vs. 
Wade, adm’r, 223; Booher vs. Worrill, 235; Larey vs. Taliaferro, 
443 ; McLendon vs. Frost, 448 ; Wilson, sh’ ff, vs. Paulsen & Co., 596. 

. Discretion granting or refusing new trial not controlled unless grossly 
abused. ordan vs. Ingram, 92; Roberson & Co. vs. Pope, 565 ; 
Irvin vs. Corbin, 594; Elsas vs. Moore; Walker et al. vs. Miller, 
adm’r, et al.; Noble Brothers & Co. us. Loud; Geo. R. R.& Bk’ g 
Co. vs. Zachry ; Ufford vs. State; Hampton vs. State, 605. 

. Case turning solely on credibility of plaintiff or of one of defendants, and 
jury believe former, and his version sustains legality and equity of ver- 
dict, discretion refusing new trial not controlled. oberts, Dunlap 
& Co, us. Graybill, 117. 
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8. Newly discovered evidence which pertains entirely to agreement of 
counsel, not in writing, and which original counsel of defendants neg- 
lected to communicate to successors, and which they neglected to ascer- 
tain when he went on the bench, no ground of new trial. Jézd. 

. General countenance of case may authorize new trial, though no one 
feature be especially defective. Lewis vs. Armstrong, administrator, 
et al., 127. 

Discretion in grant of first new trial very ample. Jéid.,; Hart vs. 
Granville, Whittlesey & Co. 559; Smith & Co. vs. Ehlen, 610. 

. As general rule, new trial not grgnted on ground that witness states, af- 
ter trial, that he was mistaken as to facts testified to by him. Fossey, 
Fr., us. Stapleton, 144. 

. Request to charge set out as ground of motion for new trial, must be 
verified by judge. McDade vs. Hawkins et al., 151; Meeks vs. State, 

29. 

| Newly discovered evidence which might have been produced by exer- 
cise of ordinary diligence, no ground for new trial. Sav., G. & WN. 
A. R. R. Co. vs. George & Hartnett, 164; Wilkinson vs. Smith, 609. 

. Where jury had not awarded to defendant full amount of interest, error 
to award new trial conditioned on failure of complainant to pay such 
additional sum. Defendant was entitled to new trial generally. Scott 
vs. Taylor et al., 168. 

. Consent order taken allowing given time within which motion for new 
trial and brief of evidence may be perfected, and neither presented 
to judge within the specified time, he has no jurisdiction thereafter to 
entertain motion. Afiddlebrooks, adm’r, et al., vs. Middlebrooks, guar- 
dian, 193+ 

. Grounds of motion must be certified to be true or they will not be con- 
sidered by supreme court. ent & Co. et al. vs. Plumb, trustee, et 
al., 207. 

. Mistake of witness is immaterial where its correction would make no 
difference in result. Booher vs. Worrill, 235. 

. If it be error to refuse to hear motion read at term when rule mz7sz is 
granted, that error, unless excepted to pendente dite, cannot be exam- 
ined on writ of error to refusal of new trial at subsequent term. City 
Bank of Macon vs. Kent, 283. 

. Better practice for judge, when motion is presented, to settle truth of 
recitals, but he is not legally bound todo so. Jbid. 

. On argument of motion, although judge may know and announce that 
some of the recitals are incorrect, he is not legally bound to point out 
errors, but may adjudicate upon motion as he finds it, noting errors in 
his final order, or in his certificate to bill of exceptions. Jdzd. 

. Ifregular, in disposing of motion, to examine bailiff on oath or other- 
wise, out of the presence of the parties or their counsel, with any 
view to aiding the judicial mind on a question of fact embraced in the 
motion. did, 

. Interest found being slightly too much, new trial is ordered. Rodgers 
et al. vs. Rosser, 319. 

. Newly-discovered evidence, motion based on ; affidavits for and against 
new facts, and for and against credibility of witnesses, heard. Afeeks 
us. State, 329. 

. Newly-discovered evidence which is merely cumulative, no ground of. 
Ibid. ; Wilkinson vs. Smith ; Mills vs. State, 609. 

Even in case of capital punishment, verdict left to stand though some 
competent evidence was excluded, if it be perfectly clear that the con- 
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viction and punishment would be no less rightful with the excluded 
evidence in than with it out. Beck vs. State, 251. 

26. Court should not remark that evidence had been admitted ex gratia 
rather than by strict rules of law, but so doing is not necessarily cause 
for new trial. McLendon vs. Frost, 448. . 

27. Slight errors in charge which could not have affected result, no ground 
of new trial even in capital case. Williams vs. State, 478. 

28. Motion overruled by different judge from one who presided, weight of 
opinion of latter in support of verdict, is wanting. Shannon vs. State, 
$82. 

29. Extraordinary ground to be presented after adjournment of court, dis- 
covery of evidence which is merely cumulative, and which would not 
even probably change result, not constitute. Barber vs. Terrell, 538. 

30. Where motion has been fully argued, too late to move to dismiss be- 
cause order fixing time for hearing has run out. Davis, adm’r, vs. 
Howard, 607. 

31. The novelty of the case in some of its elements, justifies extraordinary 
care in working out the principles which control it ; consequently dis- 
cretion of court ordering new trial will not be controlled. did. 

32. Where equity cause is tried irregularly and imperfectly, and result is not 
satisfactory to presiding judge, grant of new trial not controlled. Dor- 
tic et al. vs. Lockwood, 608. 

33. Newly discovered evidence which is merely cumulative, and which 
tends only to impeach character of witness, no ground of. J/Zi//s vs. 
State, 609. 


NOMEN DESCRIPTIONIS. See Administrators and Executors, 5. 


NON-SUIT. 

1. Diligence, question as to left to, jury; non-suit error where facts in evi- 
dence would justify inference of negligence. Chisholm vs. Atlanta 
Gas- Light Company, 28. 

2. That cause of action was not set forth with sufficient clearness, no ground 
of non-suit. Remedy by special demurrer or by objection to testimo- 
ny. Fossey, Fr., vs. Stapleton, 144. 

3. Non-suit erroneously refused, but wanting link subsequently supplied, 
no ground for new trial. Am. Life Ins. Co. vs. Green et al., 469. 


PARENT AND CHILD. 

1. Where declaration claimed damages for loss of services of minor son, 
who was injured on defendant’s road, further allegation, to show ag- 
gravation, that death resulted, not change nature of action so as to 
make it suit for homicide. _ Chick vs. Southwestern R. R. Co., 359. 

2. Issue whether conveyance made by father to son, shortly before his 
death, for alleged consideration of $500.00, and natural love and af- 
fection, was intended as advancement, or gift, or sale, competent to 
show that father returned land and paid taxes thereon, for year in 
which conveyance was made and prior thereto. Zuggle vs. Tuggle, 
adm’r, 520. 

3. Competent to show what was value of father’s estate at time of convey- 
ance. did. 

4. Child claiming to share with husband in estate of deceased wife, must 
show affirmatively that descent was cast after act of 1871-’2. Bailey, 
next friend, vs. Simpson, sheriff, et al., 52}. 


PARTIES. See Zyectment, 4,5; Practice in Supreme Court, 25. 
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PARTITION. 

1. Where tenant in commor has mortgaged entire estate, equity may en- 
join sale under foreclosure until after partition, especially where mort- 
gagor is insolvent. Hines et al. vs. Munnerlyn at al., 32. 

z. Claim against co-tenant for profits arising from exclusive use, will form 
part of decree for partition and account, and will take precedence of 
mortgage made by him. J/éid. 


PARTNERSHIP. 

I. Dissolution had, in which one partner, for a consideration, agreed to 
pay firm debts; other may maintain bill for account as to firm assets 
remaining undisposed of im possession of former. Aing vs. Cour 
som, ri. 

. Notice of retirement must be given to protect partner from future con- 
tracts. Holland vs. Long & Bro., 76. 

. When partner undertakes to perform distinct part of common business, 
he must know for himself whether he is discharging his duty or neg- 
lecting it. Sowers vs. Baker, 81. 

4- Homesteads severally set apart to partners in partnership land, valid 
against creditor of firm. Ferris et al., adm’rs, us. Visscher =f al., 229. 

+ 5. Account in favor of firm, not matter to support bill by one member, 
where it does not appear that the other is dead, or has pasted with his 
interest. Frost vs. Shackleford et al., adm’rs, 260. 


PAYMENT. 

1. Confederate money paid im April, 1865, both parties being ignorant of 
the surrender, good. iis vs. Hammond, ex’r, et al., 479. 

2. Where defendant in 7. fa. placed claim in hands of plaintiffs’ attorney, 
with instructions to collect and apply to 7. /a., and said attorney col- 
lected but failed to apply as directed, plaintiffs not bound to recognize 
such collection as paymentto them. ease vs. Dibble & Bunce, 446. 

. Creditor, in applying payment not applied by debtor, may credit it on 
just demand, whether correctness of such demand be assented to by 
debtor or not. McLendon vs. Frost, 448. 

. Right of creditor to apply payment, where no application is made by 
debtor, not defeated unless different. understanding distinctly appears. 
Lbid. 

. After creditor has exercised right, jury will not apply payment differ- 
ently. Jdzd. 

. Where payments have been applied and bills rendered, showing both 
debits and credits, debtor may be bound by acquiescence, even though 
he did not previously fully understand and assent to each account. 
Lbid. 

. Payment without direction as to application, and creditor makes no ap- 
propriation, law will apply in such manner as is reasonable and equita- 
ble both as to parties and third persons. Generally oldest lien and 
oldest item in account will be first paid, but rule is not imperative. 
Killorin et al. vs. Bacon, 497. 


PHYSICIANS. See County Matters, 2. 


PLEADINGS. 


1. Defense which is appropriate alone to plea cannot be presented by mere 
motion. <zllen vs. Compton et al., 63. 


2. When pleadings show that consideration of contract is in part legal and 
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in part void, on account of usury, and the plea attacks the whole as 

illegal, an amendment will be allowed, where the consideration is 

severable, making the plea applicable to the inadequacy of the consid- 

eration asto the usury. Houser vs. Planters’ Bank of Fort Valley, 95. 

. That cause of action was not set forth with sufficient clearness, no 

ground of non-suit. Remedy by special demurrer or by objection to 

testimony. Fossey, Fr., us. Stapleton, 144. 

. Effect of judgment of supreme court, that no legal suits have ever been 

commenced, or legal judgments rendered, on notes, such prior pro- 

ceedings cannot be pleaded as former recovery, or pendency of former 
suit, to subsequent actions, even though commenced before remittitur 
was made the judgment of the court below. Gummnels vs. Deavours, 

177. 

. If answer of sheriff to rule for failure to make money, be defective in 

not responding to specific allegations touching possession of certain 

property by defendant in f. fa., objection is matter for special, not gen- 

eral, demurrer. Davis, sheriff, vs. Reid et al., 188. 

. Original pleadings lost, copy established, instanter, on motion. Zagle 

& Phenix, Man. Co., vs. Bradford, trustee, 249. 

. That they were not recorded is no reason for not establishing copy. 

Lbid. 

. Copy of official transcript preserved in office of clerk of supreme court, 

is sufficient evidence asto contents of lost papers. Jdzd. 

. With such high evidence, the motion may be granted without notice to 
any one. Jdid. 

Action by husband for fort committed to wife, latter may be joined, 
notwithstanding section 2960 of Code. Last Zenn., Va. and Geo. 
R. R. Co. vs. Cox et ux., 252. 

. To recover triple damages for injury to animals, under section 1445 of 

Code, plaintiff must sue for such ; it must also be alleged that defend- 

ant’s enclosure was not protected as the law requires. Lee vs. Nelms, 

a5}: 

. On appeal from judgment at common law, rendered in 1860, court has 

no power to enter up judgment against defendant and security on ap- 

peal, in 1874, without intervention of jury, though no defense be filed 
on oath. Walker et al. vs. Bivins, et al., 322; Birdsong vs. Wood- 

ward, for ust, 354. 

. Clerical error in date of filing entered on declaration, amendabie by 

date of process, fortified by return of service. City of Atlanta vs. 

Grant, Alexander & Co., 340. 

. Plea which sets up agreements not contained in note, and in contradic- 

tion thereof, properly stricken. Goodman vs. Fleming, 350. 

. Where declaration claimed damages for loss of services of minor son, 

who was injured on defendant’s road, further allegation, to show ag- 

gravation, that death resulted, not change nature of action so as to 

make it for homicide. Chick vs. Southwestern R. R. Co., 357. 

. Where statement of fact shows case of felony, and there was no allega- 

tion that prosecution had been instituted therefor etc., a demurrer was 

properly sustained. did. 

. Defendant’s sworn plea may, in argument, be commented on as sworn 

statement, and may be compared with his testimony to disparage it. 

McLendon vs. Frost, 448. 

. Attorneys ruled for money collected, and not for failing to collect, not 

held to answer, on that rule, for more than sum actually collected. 

Langmade & Evans vs. Glenn et al., 525. 
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19. Special pleas to ejectment which present no sufficient defense, ought to 
be stricken. Broach vs. Barfield et al., 601. 


POSSESSION. See Deeds, 5. 
POWERS. See Municipal Corporations, 7. 


PRACTICE IN THE SUPERIOR COURT. 

1. Judgment by default, whether it shall be set aside, addressed to sound 
diséretion of court below. Lamébert vs. Smith, 25. 

2. Attention of court below should be called to unfair representation of 
testimony by counsel, otherwise this court will not interfere. Mayo 
vs. Walden, g2. 

. Motion to dismiss because matter had been adjudicated in former suit, 
not available unless former adjudication appears on face of declara- 
tion. <illen vs. Compton et al., 63. 

. When the judge can find no obscurity in the date of an instrument, he 
may say so, and read the date aloud in the hearing of the jury, the in- 
strument being in evidence. City B’k of Macon vs. Frisbie, Roberts 
& Co., 283. 

. The judge may speak with a witness in an undertone, in the presence 
of the jury. did. 

The judge may ask counsel a pertinent question during the cross-exam- 
ination of an expert, even though the effect be to put the witness upon 
his guard, by disclosing to him a fact which the counsel wished him 
not to know. Jdid. 

. When even a party is under cross-examination, the court may exercise 
a sound discretion in requiring counsel to make the relevancy of his 
questions apparent. dzd. 

. Courtesy proper between court and counsel. Jézd. 

Separation of witnesses ordered, exceptions are discretionary.  /did. 

. That two days had been consumed in trial of motion to vacate judg- 
ment, made by one of two defendants, after which it was voluntarily 
dismissed, no ground for dismissal of another motion, made by both 
defendants, especially if additional grounds be set out. - Walker et al. 
vs. Bivins et al., 322. 

. On appeal from judgment at common law, rendered in 1860, court has 
no power to enter up judgment against defendant and security on 
appeal, in 1874, without intervention of jury, though no defense be 
filed on oath. bid; Birdsong vs. Woodward, for use, 354. 

Court not bound to give effect to written consent of counsel as to the 
order, or the time, of trying cases. Mayor etc., of Griffin et al, vs. 
Inman, Swann & Co., 370. 

. Case called for trial in its order, and another case standing upon a dif- 
ferent docket is tried with it, by consent, plaintiff in first is entitled to 
open and conclude. did. 

. When examination of witness is apparently more minute than necessary, 
court may inquire why examination should proceed in that way; and, 
in so doing, may state what is admitted by the party, and what appears 
upon the face of certain writings to which examination relates. Mc- 
Lendon vs. Frost, 448. 

. Court should not remark that evidence had been admitted ex gratia, 
rather than by strict rules of law. did. 

When, at ten o’clock at night, there is a tired juror, court and counsel 
may confer in his presence on question of adjournment. Not error 
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for court to adjourn when counsel consent, and when arrangement 
agreed upon, as to time, is satisfactory to all concerned. bid. 

17. When usury is in question, and plaintiff’s counsel, during the trial, 
offers to take ten per cent., not error for court to inquire if that rate is 
satisfactory. bid. 


18. Discretion of court in matters of practice. bid. 


19. Better practice not to read aloud requests to charge which court intends 
to refuse. bid; Beach & Co. vs. Branch, Sons & Co., 362. 

20. Non-resident judge presided during trial; whilst jury was out, counsel, 
in presence of judge who was about to depart, agreed that verdict 
might be returned to clerk subject to formal correction; subsequently, 
whilst resident judge was presiding, jury returned verdict finding gross 
sum for plaintiff; the judge required principal and interest separated. 
No error in arrangement made for return of verdict, in the manner in 
which it was received, or in amendment required by court. bid. 


PRACTICE IN THE SUPREME COURT. 

1. Certificate to fact by clerk which he had no authority to certify, not con- 
sidered. Lambertus. Smith, 25; Middlebrooks, adm'r, et al. vs. Mid- 
dlebrooks, guardian, 193. 

. Where certificate to fact which clerk was not authorized to certify, was 
embraced in certificate to fact which was within clerk’s authority, 
both must be considered. JACKSON, Judge. did. 

. The successor to the judge who presided, may authenticate grounds of 
new trial taken before himself. ‘atkins vs. Paine, 50. 

. Charge, as a whole, not inapplicable, the inapplicability of some parts 
will not avail on general objection. did... 

. Judgment affirmed on condition that plaintiff writes off amount to which 
he was not entitled. Harris et al. vs. Dub, 77. 

. Though judgment striking plea is affirmed, yet opportunity is given to 
defendant to amend. Houser vs. Planters’ Bank of Frrt Valley, 95. 

. Where record contains neither pleadings, verdict nor judgment, writ of 
error dismissed. Bean & Co. vs. Hadley, 100; McAndrew vs. Aug. 
M. L. Association, 607. 

. Request to charge set out as ground of motion for new trial must be 
verified. McDade vs. Hawkins et al., 151. 

. To reverse judgment refusing discharge of prisoner after demand for 
trial, it must affirmatively appear that there were juries impaneled 
and qualified to try at both terms. Roebuck vs. State 154. 

. Recital in motion for discharge, which was refused, that there was jury 
at second term, with no verification by judge, not sufficient evidence 
thereof. Jdid. 

. Bill of exceptions and record conflict as to matter pertaining to record, 
latter controls. did. 

. Where bill of exceptions was not served until after expiration of ten 
days from certificate of judge, writ of error dismissed. Bradley et al. 
us. Sadler et al., 191. 

. Tnat such paper was sent to the clerk’s office by counsel living in an 
adjoining county, and filed on the fourth day after it was certified, and 
associate counsel, living in county of suit, asked the clerk several times 
for the papers, within time to perfect service, who replied that they 
had not come, will not prevent dismissal. /é7d. 

. Whether a bill of exceptions may be filed before service; and whether, 
having beer. filed, it can be withdrawn to perfect service? Quere. 
Lbid. 
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15. Consent order taken allowing given time within which motion for new 
trial and brief of evidence may be perfected, and neither presented 
to judge within the specified time, he had no jurisdiction to entertain 
the motion, and writ of error to his judgment will be dismissed. Mid- 
dlebrooks, adm'r, et al., vs. Middlebrooks, guardian, 193. 


. Explanatory note by clerk, in transcript of record, by which it is sought 
to show that order, as appeared on minutes, was subsequently changed 
as to time, not considered. did. 


. Minutes of court below, as certified by clerk, taken as correct. Extra- 
neous testimony of clerk and counsel, showing that minutes did not 
speak the truth, not considered. did. 


. Where writ of error was dismissed upon ground that judge had no 
jurisdiction to entertain the motion after the time appointed in the 
consent order had elapsed, the case will not be reinstated even though 
opposing counsel made no objection thereto, and though counsel, at 
whose instance the dismissal took place, would not have made the 
motion had he been apprised of an agreement between his associate 
and counsel for plaintiffs in error, extending such time. did. 


. Where the judgment excepted to was in favor of the solicitor, clerk and 
sheriff, specifying amount to be recovered by each, and bill of excep- 
tions only shows service on the “‘ defendant,” writ of error dismissed. 
Curey us. Hitch, sol. gen., et al., 197. 

. Grounds of motion for new trial must be certified to be true or they 
will not be considered. Kent & Co. et al. vs. Plumb, trustee, et al., 
207. 

. Refusal to hear motion for new trial read when rule zzsz is granted, if 
error at all, cannot be excepted to on writ of error to refusal of mo- 
tion at subsequent term. Exception should be entered pendente Lite. 
City Bank of Macon vs. Kent, 28}. 

. On argument of motion, although judge may announce that some. of the 
recitals are incorrect, he is not legally bound to point out errors, but 
may adjudicate upon the motion as he finds it, noting errors in final 
order or in certificate to bill of exceptions. did. 

. Exception to whole charge not sustained unless whole charge is wrong. 
McLendon vs. Frost, 448. 

. Record purports to present claim case, but no affidavit or bond appears, 
court cannot reverse judgment finding property subject, especially 
where such judgment is not sent up. TZraynham vs. Perry & Den- 
ton, 529. 

. Where party to collateral issue is dead, and representatives not before 
court, supreme court will not, on writ of error by person not then 
party to case, examine proceedings had upon trial of such issue. 
Gardner, trustee, et al., us. Granniss, adm’r, 539. 

. Exceptions to rulings not taken in court below, and not stated as 
grounds of motion for new trial, not considered though set forth in 
bill of exceptions. Jrwin vs. Corbin, 594. 

Record fails to disclose any judgment rendered in court below, dam- 
ages not awarded for bringing case up for delay only. Dozier e¢ al. 
vs. Williams, 600. 


PRESCRIPTION. 


1. Possession of land, subject to over-flow from the back-water ofa dam, for 
seven years, under color of title, without its having been over-flowed 
on account of the defective condition of the dam, not relieve land 
from such servitude. Jlaguire vs. Baker et al., 109. 
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2. Widow claiming title by prescription as against judgment vs. husband, 
under deed from third person, made during husband’s life, must show 
that her possession was adverse to that of husband. Aiz// vs. Wal- 
drop, 134. 

. Error to instruct jury to strike out certain years from defendant’s ad- 
verse possession, but if entire proof fails to make out prescriptive 
title, no harm isdone, Thursby vs. Myers, 155. 

. Though understanding be that tenant shall hold for certain time, yet if 
he vacates, such understanding will not render possession continuous. 
lid. 

. Mortgagor, dona fide purchaser for value from, with seven years’ pos- 
session, takes free from encumbrance of mortgage not recorded in 
time, he having neither actual nor constructive notice of same. Park- 
er, ex’x, us. Fones et al., 204. 

. Possession of part .of land covered by deed, will embrace whole tract 
described therein, whether it be one lot or a number of lots. J/déd. 

. Assumpsit, prescription inapplicable to. Harralvs. Wright et al.,ex’rs, 
484. 

. Where person claiming to be owner is brought in as defendant to eject- 
ment which was instituted against his overseer, prescription is meas- 
ured by length of possession prior to suit, without adding time which 
elapsed from then until landlord was made a party. Gardner, trustee, 
et al., vs. Granniss, adm'r, 539. 


PRESUMPTIONS. 

1. That landlord sent for keys some time in August, and never tendered 
them back, presumptive of possession and dominion at that time and 
thereafter. Harris et al. vs. Dub, 77. ; 

. Exceptions to charge, none taken, presumption follows that jury was 
properly instructed. ordan vs. Ingram, 92; Epping vs. Tunstall 
et al., 267. 

. Exemplified copy of will from ordinary’s office is presumptive proof 
that it was properly recorded. Thursby vs. Myers, 155. 

. Devisee and executrix same person, assent to devise presumed. did. 


. Execution presumed to follow judgment on which it was founded. 
Freeman vs. Binswanger, 159. 

. New note given for less sum than old, in renewal thereof, is presump- 
tive evidence that all differences were adjusted. Piper et al. vs. 
Wade, adm'r, 223. 

. To rebut such presumption, there must be clear and satisfactory evi- 
dence that both parties agreed and intended that the settlement made 
when new note was given, was not final. 07d. 

. If debtor, recently after conveying to claimant, is in possession, and so 
continues until levy, possession presumed to have existed at date of 
conveyance. Collins vs. Taggart, 355. 

. Without stipulation in contract, or some averment in pleadings, no pre- 
sumption that note to guardian, dated in 1863, and due in 1864, was, 
of right, payable in Confederate money. Bonner, guardian, vs. Net- 
SOM, 433: 

. Larceny established, fact that stolen goods were immediately thereafter 
found in possession of defendant, presumptive evidence of guilt. 
Tucker vs. State, 50}. 


PRINCIPAL AND AGENT. 
1. Contract by general agent of insurance company, charged with duty of 
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appointing sub-agents, whereby he obligated the company to pay a 
fixed sum per month, is the contract of the company. Cotton States 
L. Ins. Co. vs. Mallard, 64. 


. That the charter vests this duty in the general agent, “ subject to the 
approval of the officers of the company,” does not render such ap- 
proval a condition precedent to the contract. did. 


. Sub-agent is not bound by private contract between the company and 
general agent, but is bound by provisions of charter. bid. 


. Voluntary ¢or¢ committed by servant in prosecution and scope of busi- 
ness, master liable for; but there should be sufficient evidence that it 
was committed in scope of such business. Lee vs. Nelms, 253. 


. Admission by servant of past wrongful act, not evidence against master. 
Loid. 


. When an agent, having power of attorney to collect any and all moneys 
due or to become due his principal from any source, and especially a 
certain claim, to give receipts for the same, to epply portions of such 
moneys to debts of the principal, and generally to do and perform any 
other acts in and about said business that may be deemed necessary or 
proper, deposits in bank, to the principal’s credit, some of the money 
arising from the claim specially mentioned in the power, and after- 
wards, during the existence of the agency, draws out the deposit on 
checks purporting to be signed by the principal, and believed by the 
officers of the bank to be genuine, the bank is discharged, whether the 
checks be in fact genuine or not. They are, in effect, acquittances in 
the name of the principal. City Bank of Macon vs. Kent, 283. 

. Agency continues so long as the power is not revoked and the business 
not withdrawn from agent’s control. J did. 

. If ratification were necessary, it could take place after knowledge that 
money was drawn out by agent, though ignorant that he had used false 
checks. On question of discharge of bank, the receipt of the money 
by the agent was the act needing ratification, and not the execution of 
the checks. did. 

. Ratification might be inferred from receiving money from the agent 
with knowledge that he had drawn it from bank, or from consenting 
to its use byhim. Jézd. 

. Aside from any question of authority, ratification or knowledge, any of 
the money paid by the bank to the agent, which the latter delivered 
to the principal, or retained with her consent etc., would be a credit 
to the bank on the deposit account, unless thus to follow the fund and 
to apply it, would violate some peculiar equity. JZédid. 

. Receipts in full to agent are evidence tending to prove ratification. 
Such documents are open to explanation, and what they prove in the 
end is for the jury to decide. /dzd. 

. If checks of various amounts are mixed together without the fault of 
either party, two being genuine and the rest false, and if the former 
cannot be distinguished from the latter by any evidence before the 
jury, the jury should not disaliow all the checks for want of greater 
certainty in identification, but should apply the principle of average, 
or some other, so as to approximate justice. Jdzd. 


13. Notice to agent is notice to principal. Hayden vs. Anderson et al., 378. 


PRINCIPAL AND SECURITY. 


1. Execution against principal and security, plaintiff may proceed against 
property of either. Manry et al. vs. Shepperd, 68. 


2. Exception to this rule, established in sections 1819, 2508, 3387 of Code, 
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as to judgments recovered on bonds of administrators, executors, or 
guardians, not apply to judgment founded on bonds of other trustees. 
L bid. 


3. Dismissal of levy on principal’s land, no obstacle to enforcing execution 
against property of surety. did. 


4. After affirmance in the supreme court, p'aintiff not obliged to enter up 
judgment against surety on supersedeas bond, before taking out execu- 
tion against the defendants in the original judgment. did. 

5. A surety included in irregular judgment cannot resist amendment by set- 
ting up facts constituting discharge. Such defense is as valid against 
the corrected judgment as against it uncorrected. Pryor et al., adm’r, 
et al., vs. Leonard, 136. 

6. Liability of surety resisted on ground that he left note with principal, 
believing and expecting that another surety would sign also, but whose 
signature was not procured, the defense must comprehend the two 
elements, of incompleteness of instrument, and notice thereof to payee. 
Bonner, guardian, vs. Nelson, 43}. 

7. For plaintiff to reject tender of Confederate money by principal, in 1864, 
the note being dated in 1863 and due in 1864, and for him to dis- 
courage the pressing of the tender by naked promise not to call for 
payment until after the close of war, not wrongful to surety. did. 

8. Such promise, made and kept without the surety’s knowledge or con- 
sent, bid not discharge him, notwithstanding the principal was solvent 
when the promise was made, and afterwards became insolvent. did. 


PRODUCTION OF PAPERS. See Zvidence, 31, 32. 
PROMISSORY NOTES. See Negotiable Securities, 1, 2, 10-12, 16. 


RAILROADS. 

1. Where goods, receipted for as in good order by first of connecting line, 
are delivered in damaged condition to consignee, last road may show 
that, though apparently in good order, they were damaged before 
shipment. Cent. R. R. and B’k'g Co. us. Rogers’ Sons, 736. 

. A chartered railroad, with all rights and privileges that properly apper- 
tain to it as an instrument of transportation, (excluding, of course, the 
franchise of the corporation to be a body politic,) is property, subject 
to sale, in this state, under a judgment at law. City of Atlanta vs. 
Grant, Alexander & Co. et al., 340. 

. But the judgment, and the execution thereon, must but be specially 
moulded, in substantial compliance with sections 3082, 3562, 3639 or 
Code. bid. 

. A sale under an execution not thus moulded, may be arrested by ille- 
gality. bid. 

. Such a sale, though consummated without legal resistance, would be 
void; and consequently, neither the rights of other creditors, nor of 
the stockholders, would be lost. d7d. 

. Under act of 1870, Western and Atlantic Railroad Company is only 
liable to be sued as corporation, for damages sustained on line of its 
road. WARNER, C.J. Gallaway vs. West. and At. R. R. Co., $12. 

. Where employee assumes all risk incident to employment, fact that he 
was running over another road at time of injury, not release him from 
such agreement. WARNER, C.J. JACKSON, J. bid. 

. Employee is in fault when he knowingly exposes himself to extraordi- 
nary danger at night, by assisting to carry a train over the unsafe track 
of another railroad. BLECKLEY, J. id. 
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g. When employee receives and retains money from company which em- 
ployed him, on faith of statement by him that he did not mean to sue 
for damages, he is estopped from suing. did. 


RATIFICATION See Principal and Agent, 7-11. 


RECEIPTS. See Principal and Agent, 11. 
RECEIVER. 


1. Suit not maintainable against, without leave of the appointing court. 
deGraffenried vs. Screven, receiver, 22. 

2. Interlocutory decree authorizing sale, sale by receiver valid. Walters, 
ex’x, et al., ex’rs, vs. Montgomery, receiver, 501. 

3. Representation by receiver that land was free from incumbrance, was 
the truth, if, though the land be levied on under Af. fz. against former 
vendor, the jury, on trial of claim, find the same not subject, especially 
if levy was proclaimed at sale. Caveat emptor applies with double 
force. bid. 

4. Under circumstances of this case, fund in hands of receiver of state court, 
less expenses, ordered turned over to trustees in bankruptcy. Se/ig- 
man et al., trustees, vs. Ferst & Co. et al., 561. 


RECOUPMENT. See Set-off and Recoupment. 
REGISTRY. See Deeds, 3, 4, 7, 10. 

RENEWAL OF SUIT. See Limitations—Statute of, 1. 
ROADS AND BRIDGES. See County Matters, 3-5. 


SALES. 

1. Delivery to carrier according to usage of trade, will be delivery to pur- 
chaser who orders shipment but specifies no particular carrier or class 
of carriers, and after notice of shipment, makes no objection to car- 
rier selected. Watkins vs. Paine, 50. 

. Purchaser retaining good for nearly two months, without notice of re- 
jection because not coming up to order, appropriation of part by sale 
thereof, will be appropriation of whole, so far as to render him liable 
for real value, not exceeding contract price. bid. 

. Failure to point out overcharges in bill for goods which defendants re- 
fused to take, not render them liable for difference between what goods 
brought on sale by plaintiffs at a sacrifice, and the amount charged in 
the bill. Xaufmans vs. Austin & Co., 87. 

. Title obtained by fraud, though voidable in vendee, protected in dona 
fide purchaser from him. Kern & Loeb vs. Thurber & Co., 172. 

. Where one, in trading property, says he will warrant it to be sound in 
every respect, his declaration may amount to a representation as well 
as toa warranty. Lavrey vs. Taliaferro, 443. 

. Express warranty, knowingly false, may be waived as a contract and 
action be brought for deceit. bid. 

. One who knowingly trades property afflicted with contagious disease, 
not entitled to any notice, when existence of disease is afterwards dis- 
covered by purchaser. did. 

. Sales wholly on the authority; written or verbal, of defendant, and 
wholly on his credit, he is an original debtor, and the law of promise 
to answer for debt of another is inapplicable. McLendon vs, Frost, 


448. 
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9. When commodity is to be paid for by the bushel to the extent of a cargo 
for a certain vessel, parties may, by mutual consent, upon being in- 
terfered with by an officer, stop lading with less thana cargo on board ; 
delivery will be complete as to so much as is actually on vessel. 
Wilson, sheriff, vs. Paulsen & Co., 596. 


SAW-MILL LIEN. See Zien, 7-5. 


SCALING ORDINANCE. 


1.“Contract, whether for loan or bailment of Confederate money, made on 
December 24th, 1864, is within ordinance of 1865. Roberts, Dunlap 
& Co. vs. Graybill, 118. 


SERVICE. 

1. Under Code, service must be fifteen days before first day of term. If 
effected on the second Monday before the commencement of court, it 
is notin time. Hood vs. Powers, 244. 

2. Sheriff’s entry conclusive until traversed and found untrue by jury. 
Davant et al., ex’rs, vs. Carlton, 489. 

3. After service, appearing, and pleading to merits, too late for defendant 
to object to manner in which he has been brought into court. Gard- 
ner, trustee, et al. vs. Granniss, adm’r, 539. 


SERVITUDE. See Vendor and Purchaser, 1. 


SET-OFF AND RECOUPMENT. 


1. Running payments and over-payments on account, pleaded as set-off to 
account sued on, where plea admits latter to certain amount but dis- 
putes balance; and if plea be sustained by evidence judgment recov- 
ered for excess, Petit vs. Teal, 145. 

2. Note or account cannot be pleaded as set-off to judgment so as to arrest 
execution thereon. Hawkins vs. County of Sumter, 166. 

3. Negotiable note of laborer, bought up by employer after contract of hir- 
ing, no defense to summary process for enforcing lien. udler vs. 
Kitchens, 265. \ 

4. When suit is on notes and set-off is pleaded, plaintiff may show pay- 
ment of debt claimed in set-off. J/cLendon vs. Frost, 448. 


SETTLEMENT. See Compromise and Settlement. 


SHERIFF. 

1. Attachment for contempt cannot be had against sheriff, even after rule 
absolute, without rule #isz. Wheeler, sheriff, vs. Harrison, 24. 

2. But rule #7s¢ calling upon him to show cause why he does not pay the 
money, may also embrace rule wzsz for attachment. Wheeler, sheriff, 
vs. Thomas, 164. 

3. Illegality based on sheriff’s, or deputy’s, neglect, insufficient answer to 
rule for failure to make money. Jézd. 

4. That f#. fa. has been paid off in whole or in part, thus decreasing in- 
jury to plaintiff, sheriff may show. did. 

5. Answer that sheriff could find no property of defendant on which to 
levy, and that therefore he returned nz//a dona, is sufficient in sub- 
stance. Davis, sheriff, vs. Reid et al., 188. 

6. If amswer be defective in not responding to specific allegations, objec- 
tion is matter for special, not general, demurrer. did. 
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SOLICITOR GENERAL. See Costs, 7. 


INDEX. 


STOCKHOLDERS. See Corporations, 4-8, 10-15, 17-19. 


STREETS. See Municipal Corporations, 1, 2. 


SUBSCRIPTION TO STOCK OF RAILROADS. See Municipal Cor- 


porations, 4-9. 


SUICIDE. See /nusurance, 4. 


SUNDAY. See Contracts, 9. 


TAX. See Municipal Corporations, 3. 


TENDER. 


I. 


2. 


Confederate money bailed, not loaned; tender after war closed unnec- 
essary. Roberts, Dunlap & Co. vs. Graybill, 117. 

To redeem land held by absolute title as security for debt, debt must'be 
paid or tendered; and, generally, tender will be effective, though de- 
layed until after creditor has recovered possession. Broach vs. Bar- 
field et al., 602. 


TORTS. 


I. 


Company which produces gas is bound to use such diligence as is pro- 
portionate to the delicacy etc., of that particular business. Chisol/m 
vs. At. Gas-Light Co., 28. 


. Diligence, question as to left to jury; non-suit error, where facts in evi- 


dence would justify inference of negligence. did. 


. Where mill-dam, on account of defective condition, does not back 


water to extent of full capacity, owner hasa right to build new one of 
same height, or to repair old one, without becoming liable for dam- 
ages caused by increased over-flow. Maguirevs. Baker et al., 109. 


. Inaction of trover against administrator, who converted property since 


death of intestate, verdict a against “ defendant ” are cor- 
rect, and the use of the word “ administrator’? in the execution is 
merely des criptio persone. Bagley vs. Roberson, 148. 


. Party in possession of personal chattel may recover value from any one 


who wrongfully dispossesses him. Gillespie vs. Chastain, 218. 


. Zerts committed on wife, in actions for, wife may be joined with husband 


notwithstanding section 2960 of Code. Last. 7enn., Va. & Ga. R. 
R. Co. us. Cox et ux., 252. 


. Voluntary fort by servant in scope of business, master liable for, but 


evidence that it was committed in the scope of such business should 
be sufficient. Lee vs. Nelms, 253. 


. Subsequent marriage of widow not divest her of right to sue for homi- 


cide of first husband. Geo. R. R. & B’k’g Co. vs. Garr, 277. 


. Nor will it affect measure of damages. did. 
. Where declaration claimed damages for loss of services of minor son, 


who was injured on defendant’s road, further allegation, to show ag- 
gravation, that death resulted, not change nature of action so as to 
make it suit for homicide. Chick vs. Southwestern R. R. Co., 357. 


. Where statement of facts amount to prima facie case of felony, and 


there was no allegation that prosecution had been instituted etc., de- 
murrer was properly sustained. did. 


. Imprisonment under bail process, issued in action of trover for person- 





INDEX. 667 
nn a 
alty, is not in violation of provision in constitution of 1868, which de- 
clares that there shall be no imprisonment for debt. Harris vs. 
Bridges, 407. 
13. Inability of defendant to produce property, on return of habeas corpus, 
issued at his instance, not authorize discharge. did. 
14. Express warranty, knowingly false, waived as contract and action 
brought for deceit. Lavey us. Taliaferro, 443. 


TROVER. See Torts, 4,5, 12, £3. 


TRUSTS. 

1. Junior judgment for money, based on conversion of trust property, not 
entitled to priority over older judgments in distribution of fund brought 
in under garnishment. Mendleson vs. Pardue, trustee, 202. 

2. If trustee sells real estate settled upon wife and minor son, and takes 
note on insolvent husband and partner, in order to obtain credit for 
firm by paying their debt, and if the purchaser acted as agent in thus 
collecting the debt of the husband’s creditors, the trustee is guilty of 
breach of trust, the purchaser is particeps criminis and gets no title, 
even though the trustee be authorized to sell by the wife’s direction, 

» and she does direct the sale. Kent & Co. et al. vs. Plumb, trustee, 
et al., 207. 

3. Income to be paid annually to beneficiary during his life, corpus, on his 
death, to be turned over to his children; if he should leave no chil- 
dren, then remainder over, with discretionary power in trustee to sell 
and to reinvest as in his judgment shall be for the benefit of said trust 
estate, with option to make returns or not; provisions constitute valid, 
subsisting, executory trust, and the legal title remains in the trustee. 
Thomas & Co. vs. Crawford, trustee, 211. 


4. That beneficiary, with the consent of the trustee, took possession with 
the understanding that he was to receive the rents etc., in discharge 
of the legacy due him, did not subject the corpus to be sold for the 
life of the beneficiary, under an execution against him. If usufruct 
be subject at all to his debts, it is only in equity. did. 


5. Individual notes of trustee and of one of beneficiaries, not charge trust 
estate, although given for supplies for benefit of trust, and although 
creditor looked to estate for payment. To charge estate, claim should 
be based on account. Frost vs. Shakleford et al., adm’rs, 260. 

6. Though right of action against trustee accrued prior to 1865, still com- 
plainants are not barred by act of 1869, if defendant acted fraudu- 
lently and corruptly; but whether he so acted is question for jury, 
and not simply illegal conduct must be shown, but moral turpitude 
and intentional fraud. Lake, trustee, vs. Hardee et al., 459. 


UNITED STATES COURT. See Constitutional Law, 2. 


USURY. 

I. Is corporation, without authority to issue bills as money, a bank, in the 
sense of the act of 1857 etc.,so as to make all contracts for loan of 
money at a greater interest than seven per cent. per annum, null and 
void? Houser vs. Planters’ Bank of Fort Valley, 95. 

2. Though such were the character of this corporation, yet the money act- 
ually borrowed, with legal interest thereon, is good consideration to 
support promise made after repeal of laws against usury, to pay such 
sums, J dzd. 

3. To find that contract made and to be performed in foreign state, was 
void for usury, evidence must show that rate of interest was in excess 
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of that allowed by law in such foreign state. Mayor etc., of Griffin 
et al. vs. Inman, Swann & Co., 370. 

4. In 1874, there was no law making usurious any agreement, written or 
verbal, for any rate of interest whatever. Broach vs. Barfield et al., 
601.: 


VENDOR AND PURCHASER. 

1. Land sold in separate tracts; upon first there is mill and dam; _pur- 
chaser obtains right to use the same to extent of their capacity, and 
adjoining tracts are subject to such servitude. Maguire vs. Baker 
et al., 109. 

- Whilst it is true that when both parties have equal opportunity to ex- 
amine lands, equity will not relieve on account of misrepresentation 
of seller, yet where the facts set forth in the plea show fraud in the 
procurement of the purchaser’s signature to the contract, such plea 
should not be stricken. Gilbert vs. Cherry, 128. 

. Plea that contract for sale of land was drawn by attorney of vendor, 
and by fraud or mistake, did not express real contract of parties, set- 
ting forth facts and praying reformation, should not be stricken. /dzd. 

. Plea that seller deceived purchaser as to incumbrances, and that he is 
unable to make good title, should not be stricken. did. : 

. Where purchaser fails to comply with contract, measure of damages i 
difference between the price agreed upon, and the depreciated value 
at time contract was broken and notice thereof given to seller. Spec- 
ulative profits etc., which might have been made, should not, be con- 
sidered. bid. 

. If vendor conveys before he has title, and subsequently acquires title, it 
enures immediately to benefit of vendee. Thursby vs. Myers, 155 ; 
Parker, ex’x, us. Fones, et al., 204. 

. Title obtained by frand, though voidable in vendee, protected in dona 

fide purchaser from vendee, without notice. Kern & Loeb vs. 
Thurber & Co., 172. 

. Where, to ejectment by vendor against vendée who has made default in 
payment, a third person is made a party defendant, deed offered by 
her showing title out of plaintiff, and to explain her possession, admis- 
sible. McAlpin et al. vs. Lee, 281. 

. That plaintiff proved claim for purchase money in bankrupt court, as 
against estate of vendee, not prevent recovery. did. 

. Administrator who sold and conveyed priar to adoption of Code, enti- 
tled to vendor’s lien. White vs. Reviere, adm’r, 386. 


VENUE. See Yurisdiction, r. 


VERDICT. 

1. The issues made by the pleadings were sufficiently disposed of by the 
verdict to authorize a decree thereon. TZift, adm’r, vs. Hartwell, 
Cx’r, 47+ 

2. Ejectment brought by S. against T. Mrs. T. filed bill to enjoin, alleg- 
ing that S., her brother, had purchased land for her, he to hold title 
until repaid ; that, in the meantime, she and her family were to have 
possession during her life, and at her death it was to pass to her chil- 
dren. Upon the trial of the two cases together the jury found that 
upon payment of certain sum to defendant, he should execute to com- 
plainant deed in fee simple: He/d, that the verdict is too general ; 
notice should have been taken of the life-tenancy and the remainder. 
Scott vs. Taylor et al., 168. 
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. When a verdict may, by reasonable construction, be understood, and a 
legal judgment can be entered thereon, it is sufficient. Wiliams, 
Birnie & Co. vs. Brown, sheriff, et al., 304. 

. Verdict amendable, where returned, by separating principal and inter- 
est, though jury dispersed after agreeing upon same. Collins & Son 
et al. vs. Bullard, 333. 

. Where verdict in equity cause found for complainants specific sum of 
money, decree by chancellor, simply adopting and approving verdict, 
not illegal. Hayden vs. Anderson et al., 378. 

. Verdict in equity cause should be so certain, both as to principal and 
interest, that decree may harmonize with it, otherwise a new trial is 
necessary. Lake, trustee, vs. Hardee et al., 459. 

7. Action on contract submitted without any issuable defense on oath, in 
presence of defendant and his counsel, and after introduction of testi- 
mony, amount of verdict agreed on, verdict returned accordingly is 
not a nullity, but will support judgment entered in ordinary form. 
McNulty et al.vs. Marcus, 507. 

8. In directing jury as to form of verdict on exceptions to master’s report, 
not error for court to say that jury should find for or against each ex- 
ception. Dillard et al. vs. Ellington, adm’r, 567. 


WARRANTY. See Sales, 5-7. 


WILLS. 


. Exemplified copy of will from ordinary’s office is presumptive proof 
that it was properly probated. Thursby vs. Myers, 155. 


. Devisee and executrix same person, assent to legacy presumed. did. 


. Will admissible as muniment of title though letters testamentary be not 
produced, the ordinary certifying that such had issued. Jézd. 


. Bequest of $500.00 to grand-son, to be paid when he attained majority ; 
subsequent provisions referred to property not heretofore disposed of ; 
executors set apart notes to meet legacy, which subsequently became 
valueless: He/d, that if there were enough assets in hands of execu- 
tors to pay legacy when grand-son attained majority, they were liable 
therefor, notwithstanding loss of notes. Montgomery et al., ex’rs, vs. 
Robertson, 258. 

. Issue as to whether deed made by testator was forgery, will subsequently 
executed, which fails to dispose of such property, admissible to show 
non-claim. Gardner, trustee, et al., vs. Granniss, adm'r, 539. 

. There being, in a will, a mixed bequest and devise of specific personalty 
and specific realty, to the executor, in trust for two daughters during 
their lives, and at their death, to their children, respectively; the prop- 
erty to be subject to the debts of no person, and to be managed by 
the executor until the elder daughter became of age, or married, 
and then to be equally divided; and if either daughter died without 
child, such property to revert to, and belong to, the other sister; and 
the residuary clause, gave directly to the same two daughters, in equal 
shares when distributed, all the residue, the whole fee in the subject 
matter of the specific devise and of the specific bequest passed out of 
the testator at hisdeath. Dillard et al. vs. Ellington, adm'r, 567. 

7. Neither of the daughters having married or had children, on death of 
younger after elder became of age, deceased transmitted to heirs.no 
estate in any of property embraced in specific devise and bequest; as 
to that, survivor, from thenceforth, stood as if she had been alone, 
originally, in both clauses of will. dzd, 
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8. Devise which was obviously contingent when will was made, is not, 
upon failure of contingency, within ordinary rule as to void or lapsed 
legacy; and the residuary legatee will take instead of the heir-at-law. 
Loid. 


WITNESS. 

I. Opinion of witness experienced in use of gun, as to length of time 
since weapon was discharged, admissible in connection with facts on 
which it is founded. Moughon vs. State, roz. 

. In suit between administrator, who sues for use, and defendant, latter 
is competent witness to testify to identity of a paper alleged to have 
been sold by the administrator at public sale and bought by defend- 
ant. His testimony should be excluded only as to transactions be- 
tween himself and intestate. Sheibley vs. Hill, adm’r, for use, 232. 

. Instrument attested by subscribing witness, inadmissible except upon 
proof of execution by such witness, unless absence has been satisfac- 
torily accounted for. McAlpin ef al. vs. Lee, 281. 

. Impeached, in charging how witness may be, error to specify, as one of 
the modes, evidence of general bad character, when there is no such 
testimony. City Bank of Macon vs. Kent, 28}. 

. Error to charge, in general terms, that witness may impeach himself 
“by confession to infamous conduct, which, if true, would exclude 
him from respectable society.” did. 

The judge may speak with a witness in an undertone, in presence of 
the jury. Jdid. 

. The judge may ask counsel a pertinent question during the cross-exam- 
ination of an expert, even though the effect is to put the witness upon 
his guard by disclosing to him a fact which the counsel wished him 
not toknow. Jéid. 

. When even a party is under cross-examination, the court may exercise 
a sound discretion in requiring counsel to make the relevancy of his 
questions apparent. bid. 

. Separation of witnesses ordered, exceptions are discretionary with court. 
Lbid. 

Where examination is apparently more minute than necessary, court 
may inquire why examination should proceed in that way; and, in 
doing so, m&ty state what is admitted, and what appears upon the face 
of certain writings to which examination relates. McLendon vs. Frost, 
448. 

Two witnesses to transaction and evidence irreconcilable, jury must de- 
termine which is entitled to most credit, and return verdict accordingly. 
Killorin et al. vs. Bacon, 497. 








